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OTHING appears more 

surprising,” says Hume 

in his Essays, -“‘to 

those who consider 

human affairs with 

a philosophical eye, 

than the. easiness 

with which _ the 

many are governed 

by the few, and the 

implicit submission with which men re- 

sign their own sentiments and wills to 
those of their rulers.” 

For centuries, rulers of European na- 
tions staked the lives of their subjects 
in dynastic wars which had nothing to 
do with national interests, with as little 
remorse as the gambler stakes his count- 
ers on the turn of a card. These sub- 
jects were led like cattle to war and 
death, their fortunes were taken by 
taxes, they were tortured, persecuted, 
and exploited, until finally they arose in 
rebellion, deposed their tyrannical sov- 
ereigns, and established the obvious 
proposition that governments exist for 
the benefit of the governed, and not as 
the private property of kings. 

The many in all ages find themselves 
weighted down and impoverished by the 
privileges and advantages of a favored 


minority class, whose predecessors have 
succeeded by some political, military, 
religious, or economic device in setting 
themselves on the backs of the rest. 
Those in the saddle are alert, well-ad- 
vised, and organized. Those under the 
saddle are weak, misguided, and dis- 
organized. The force of inertia, the 
necessities of the family, and the mutual 
repulsion between the myriad atoms of 
mankind, keep the “common people” 
under, so that they are unable to cope 
with the ambitions of power and wealth, 
or to throw off the burden of the par- 
ticular form of society, governmental 
policy, or industrial organization by 
which they are ridden and exploited. 

The struggle of the common people 
against a king or against the privileges 
of a feudal nobility is the same as the 
struggle which has arisen in the last few 
years against organized wealth and 
vested corporate privilege for a com- 
pleter social and economic freedom, the 
outcome of which no man can now fore- 
tell. 


Juggling With the Constitution. 


The individual liberty which the 
American people supposed had been 
gained for them forever they now awake 
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to find has been taken away by a subtle 
perversion of the very constitutional pro- 
visions by which their hardly won vic- 
tory had been expressed. 

Astounding as it may seem, the people 
under our republican form of govern- 
ment are less free to correct the evils 
that oppress them than are the people 
of the monarchies of Europe. In Eng- 
land and in all other free countries, the 
people have the right to make whatever 
laws they desire through their legisla- 
tures. But with us no economic, social, 
or moral theory, no matter how attrac- 
tive, just, and desirable it may be, may 
be moulded into statute or given life by 
the will of the whole people, except as 
subordinate to the primary question as 
to whether it infringes on the rights of 
private property and private business as 
they exist in our present social order.? 

When the people of New York pass 
an employers’ liability act intended to 
make certain hazardous businesses bear 
the burden of accidents to the workers. 
they are told by the courts that this 
amounts to a deprivation of the em- 
ployer’s property “without due process 
of law,” and that the worker must as- 
sume the risk and burden of accidents, 
instead of the employer or the business 
to which personal injuries are as neces- 
sarily incident as wear and tear on the 
machinery employed.? 


This case typifies while it caricatures 
the constitutional viewpoint of many 
courts, that legislative power cannot be 
exercised in derogation of the funda- 
mental principle that the management 
of property, capital, and the direction of 
industry belongs to the employer, and 
that the right of capitalists or corpora- 
tions to conduct their own business in 
their own way is immune and absolute 
under our constitutional guaranties. 

It is the alarming extension of the 
“judicial veto” under the 14th amend- 
ment, against all public regulation of 
business by measures designed to. pro- 
mote “the square deal” to workers and 
consumers, that has called forth from 


1Ives v. South Buffalo R. Co. 201 N. Y. 
271, 94 N. E. 431, Ann. Cas. 1912 B, 156, 34 
LRA.(N.S.) 162, note. 

Ibid. 
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the Socialists the demand for the aboli- 
tion of the Federal courts, and from 
Roosevelt his startling proposal for the 
popular recall or review of judicial de- 
cisions on these constitutional questions. 


““Due Process of Law.” 


When the phrase concerning “due pro- 
cess of law” was incorporated in our 
Bills of Rights, was it designed to limit 
legislative power, or was it merely de- 
signed to protect the individual from 
arbitrary judicial or executive action, as 
in the English Constitution, from which 
it was derived? See Wm. Draper Lewis, 
21 Harvard L. Rev. 603.—Clearly, the 
latter. 

But in the interpretation and develop- 
ment of this provision, especially since 
the Civil War, the judges have incor- 
porated into our constitutions vague, un- 
defined and inexorable restraints on 


legislative power on which the people 
were never consulted but which the 
courts deem necessary to the preserva- 
tion of the institution of property and 
the power of conducting private business 


solely for private gain. By a strange 
perversion of the phrase, “due process 
of law,” this provision is made to pro- 
hibit the exercise of legislative power 
for the benefit of the public, regardless 
of procedure. An act of the legislature 
always was and still is “due process of 
law” in England, for any purpose what- 
soever. Yet the 14th Amendment, which 
was adopted after the Civil War, sup- 
posedly to protect the rights of the ne- 
groes, and to overthrow forever the doc- 
trine that the negro has no rights which 
the white man is bound to respect, now 
operates to protect trusts and monop- 
olies in imposing long hours of. labor, 
and has been so interpreted as to give 
the Federal as well as the state courts 
power to nullify any state statute in- 
fringing on vested rights as now en- 
joyed. With such royal immunity the 
corporations need not distrust the capa- 
bility of the American people for self- 
government. The will of the people is 
guaranteed by the Constitution to be 
sound, safe, and sane,—truly the vor 
Dei. 
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The 14th Amendment, metamorphosed 
by judicial sleight-of-hand, now em- 
bodies, not a bill of human rights, but a 
broad bill of property privileges, of vest- 
ed rights to exploit others. It represents 
the capitalistic theory that the “country” 
is greatly menaced by improper, suicidal 
legislation, and that its salvation is to 
be found in keeping things as nearly as 
possible as they are. The people of the 
United States are not as intelligent, not 
as capable of self- 
government as_ the 
people of Canada or 
England. They are 
to be kept under the 
tutelage of the courts, 
like imbeciles and 
idiots, in order that 
they may not per- 
chance do something 
rash or “unreasona- 
ble.” 

Not only the “due 
process of law” 
clause, but also the 
phrase as to the 
“equal protection of 
the laws” has been 
juggled to forbid 
legislative regulation 
of the relation of em- 
ployer and employed. 


Police Power. 


The police power, 
through which the 
interests of the com- 
munity find expression in regulations 
for the public welfare, is curbed and 
harnessed by the courts to guard against 
“socialistic laws.” There is, indeed, 
hardly any important legislation under 
the police power which is not attacked 
and challenged by corporations as vio- 
lating their property rights under the 
14th Amendment. 

The courts freely admit that they have 
nothing to do with the wisdom, policy, 
and expediency of an act of the legis- 
lature. Yet nevertheless they pass on 
the reasonableness of all laws,.and hold 
that what regulations are needful to the 
health, safety, and welfare of the state, 
and what are unreasonable and arbi- 
trary interferences with the right to hold 
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and enjoy property, is a judicial ques- 
tion.® 


Liberty. 


Even the word “liberty” is perverted 
into meaning “corporate privilege to 
conduct business in such a way as to 
exploit consumers and workers,” instead 
of meaning “personal freedom from re- 
straint,” as it did in the English common 
law from which these terms of the 14th 
Amendment were 
taken ready made.* 
Capital is held by 
such an _ absolute 
tenure as to be free 
from the power of 
the legislature to im- 
pose restraints and 
burdens required by 
the public good and 
necessary to secure 
equal rights to all. 
This is the new 
American definition 
of “liberty.” 

Thus it is held by 
the supreme court of 
Illinois that liberty 
includes the right to 
contract, which is also 
incident to property 
rights, and “the right 
to contract necessarily 
includes the right to 
fix the price at which 
labor will be per- 
formed and the mode 
and time of payment. Who- 
soever is restricted in either is deprived 
of liberty and property.” The court 
further held in this case that a statute 
requiring the payment of wages weekly 
by certain classes of corporations, which 
did not apply to all corporations of simi- 
lar nature, was unconstitutional on the 
ground of denying equal protection of 
the laws, as well as on that of interfer- 
ing with the liberty of contract.® 


oa Hume v. Laurel Hill Cemetery, 142 Fed. 


4See 7 Harvard L. Rev. 300; 4 Harvard L. 
Rev. 365. 

5 Braceville Coal Co. v. People, 147 Ill. 66, 
37 Am. St. Rep. 206, 35 N. E. 62, 22 L.R.A. 
340. See also 7 Harvard L. Rev. 300. 
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In general the hours for a day’s work 
cannot be limited by law. A statute 
providing that adult females shall not 
be employed in factories before 6 o’clock 
in the morning or after 9 o’clock in the 
evening is an undue restriction upon 
“liberty” and the freedom of contract- 
ing.® 

The United States Supreme Court 
holds that laws prohibiting the employ- 
ment of men in bakeries or other ordi- 
nary occupations more than sixty hours 
per week or ten hours per day are not 
valid, because the right to employ labor 
upon such terms and for such hours and 
wages as the employer can dictate is a 
“liberty” or property right as guaran- 
teed by the 14th Amendment to the Fed- 
eral Constitution. It is only in certain 
special employments, like mining, or 
with reference to women and children, 
that, in the opinion of this court, it is 
reasonable and proper for the people to 
interfere and regulate the hours of 
labor.” 

A statute forbidding an employer to 
exact an agreement from an employee 
not to join a labor union infringes the 
employer’s constitutional rights of “lib- 
erty,” his freedom to contract in rela- 
tion to the purchase and sale of labor. 
The Constitution is so interpreted as to 
render impotent the sovereign power of 
the people to protect labor in its liberty 
to organize, or to attempt to open to 
every laboring man all the avenues of 
employment, whether he belong to a 
labor organization or not.® 


6 People v. Williams, 189 N. Y. 131, 121 Am. 
St. Rep. 854, 81 N. E. 778, 12 Ann. Cas. 798, 
12 L.R.A.(N.S.) 1130; Ritchie v. People, 155 
Ill. 98, 46 Am. St. Rep. 315, 40 N. E. 454, 29 
L.R.A. 79. But see Muller v. Oregon, 208 
U. S. 412, 52 L. ed. 551, 28 Sup. Ct. Rep. 324, 
13 Ann. Cas. 957; Withey v. Bloem, 163 Mich. 
419, 128 N. W. 913, 35 L.R.A.(N.S.) 628, note; 
W. C. Ritchie & Co. v. Wayman, 244 IIl. 509, 
91 N. E. 695, 27 L.R.A.(N.S.) 994; Ex parte 
Miller, — Cal. —, 124 Pac. 427. 

7 Lochner v. New York, 198 U. S. 45, 49 L. 
ed. 937, 25 Sup. Ct. Rep. 539, 3 Ann. Cas. 1133. 
See also Low v. Rees Printing Co. 41 Neb. 
127, 43 Am. St. Rep. 670, 59 N. W. 362, 24 
L.R.A. 702. 

8 People v. Marcus, 185 N. Y. 257, 113 Am. 
St. Rep. 902, 77 N. E. 1073, 7 Ann. Cas. 118, 
7 L.R.A.(N.S.) 282. 
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Payment of Wages. 


There is an irreconcilable conflict in 
the decisions in the different,,states as 
to the constitutional permissibility of 
the much-needed labor legislation fixing 
the medium and time of payment of 
wages. Many states hold that the police 
power does not extend to such matters, 
which in the view of these courts, are 
“purely private and personal to the par- 
ties themselves, and not at all of pub- 
lic concern.” “Weekly payment acts,” 
or “truck acts,” requiring the payment 
of wages in lawful money at stated in- 
tervals, have frequently been held an un- 
constitutional interference with liberty. 
The-courts even protest, in the name of 
labor, against these “insulting attempts 
to put the laborer in legislative tutelage, 
which is not only degrading to his man- 
hood, but subversive of his rights as a 
citizen of the United States.” ® 


Conditions on Privilege of Incorporation. 


The readiest method of evading to 
some extent the new-fangled restraints 
on legislation, by “confessing and avoid- 
ing” them, as it were, is by imposing 
police regulations as conditions precedent 
to the privilege of incorporation and to 
that of doing business as a corporation. 

The granting of the privilege to be 
or to act as a corporation is one thing 
which still rests entirely within the con- 
trol of the legislature, to be exercised 
in its good pleasure, and upon such con- 
ditions as it may deem suitable to public 
interests and policy. Conditions an- 
nexed to the privilege of incorporation 
may thus be made to serve the purpose 
of a restored police power, not subject 
to the extraordinary limitations which 
have been conjured out of the 14th 


® State v. Goodwill, 33 W. Va. 179, 25 Am. 
St. Rep. 863, 10 S. E. 285, 6 L.R.A. 621; Mil- 
lett v. People, 117 Ill. 294, 57 Am. Rep. 869, 
7 N. E. 631, 57 Am. Rep. 869; State v. Loomis, 
115 Mo. 307, 22 S. W. 350, 21 L.R.A. 789, 
note; Leep v. St. Louis, I. M. & S. R. Co. 58 
Ark. 407, 41 Am. St. Rep. 109, 25 S. W. 75, 
23 L.R.A. 264; Republic Iron & Steel Co. v. 
State, 160 Ind. 379, 66 N. E. 1005, 62 L.R.A. 
136. Compare, however, Knoxville Iron Co. 
v. Harbison, 183 U. S. 13, 46 L. ed. 55, 22 
Sup. Ct. Rep. 1. 

10 Horn Silver Min. Co. v. New York, 143 
U. S. 305, 36 L. ed. 164, 4 Inters. Com. Rep. 
57, 12 Sup. Ct. Rep. 403. 
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Amendment. Under the reserved power 
to alter and amend charters, this device 
may be employed to regulate existing 
corporaticns, although it cannot be used 
so as to destroy vested property rights 
or to confiscate capital already embarked 
in an enterprise. 

Thus it has been held by a most con- 
servative jurisdiction that the legislature 
may, by virtue of its reserved power to 
amend corporate charters, require rail- 
road companies to pay their employees 
semi-monthly in cash, without depriving 
them of liberty or property without due 
process of law; and this, even though 
the statute be unconstitutional so far as 
individuals are concerned, and even 
though such amendments operate as a 
limitation upon the right to contract.™ 

The courts are not, however, agreed 
as to the extent to which the legislature 
may subject corporations to police regu- 
lations or increased burdens in the exer- 
cise of its reserved power to amend cor- 
porate charters. 

In California it has been held that 
corporations as such cannot be made the 
basis of classification for purposes of 
legislation as to labor, and that a statute 
regulating the time of payment of wages 
by corporations is an unconstitutional 
discrimination against them.’* So, In- 
diana holds that burdens may not be 
imposed on corporations which are not 
imposed on individuals. 

Some courts point out that the legis- 
lature cannot alter, amend, or repeal the 
charters of foreign corporations doing 
business in the state, and refuse to con- 


11 New York C. & H. R. R. Co. v. Williams, 
199 N. Y. 108, 139 Am. St. Rep. 850, 92 N. E. 
404, 35 L.R.A.(N.S.) 549; Lawrence v. Rut- 
land R. Co. 80 Vt. 370, 67 Atl. 1091, 13 Ann. 
Cas. 475, 15 L.R.A.(N.S.) 350. 

12 Johnson v. Goodyear Min. Co. 127 Cal. 
33 78 Am. St. Rep. 17, 59 Pac. 304, 47 L.R.A. 

8 


18 Bedford Quarries Co. v. Bough, 168 Ind. 
671, 80 N. E. 529, 14 L.R.A.(N.S.) 418; To- 
ledo, St. L. & W. R. Co. v. Long, 169 Ind. 
316, 124 Am. St. Rep. 226, 82 N. E. 757. But 
compare Arkansas Stave Co. v. State, 94 Ark. 
27, 140 Am. St. Rep. 103, 125 S. W. 1001, 27 
L.R.A.(N.S.) 255; Leep v. St. Louis, I. M. 
& S. R. Co. 58 Ark. 407, 41 Am. St. Rep. 109, 
25 S. W. 75, 23 L.R.A. 264. 
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strue labor laws as an amendment of 
corporate charters, or as prescribing 
conditions upon which foreign corpora- 
tions may engage in business in the 
state." 


Repeal of 14th Amendment. 


The only direct and adequate way out 
of the constitutional mire into which the 
legislatures have been thrown is, in the 
opinion of the present writer, by the re- 
peal of the 14th Amendment to the Fed- 
eral Constitution, and the recall of the 
judicial veto power of the Federal 
courts. 

The repeal of the 14th Amendment 
would leave to the state instead of the 
Federal courts to decide what are the 
powers of the state legislatures over 
business and property. This would be 
much more in harmony with our system 
of government than to let corporations 
appeal to the courts of an external sov- 
ereignty, as they now do, for relief from 
state legislation. 


Constitutional Amendment. 


Should the “due process” and “equal 
protection” clauses be amended out of 
the various state constitutions? Per- 
haps, but these might have their venom 
extracted at one stroke by a single 
amendment to the Federal Constitution, 
to the effect that all business and all 
uses of capital for profit are, when so 
declared by competent legislative author- 
ity, public callings or services; and, fur- 
ther, that they are subject to any regu- 
lation whatsoever in favor of workers, 
consumers, or competitors, regarding 
prices, profits, quality of product, hours, 
wages, conditions of work, and industrial 
accident insurance, so long as a reason-~ 
able return is allowed on the investment, 
as in the public services now recognized. 
This would at once become the supreme 
law of the land, and would take care of 
the 5th Amendment as to property and 
capital employed in interstate commerce, 
as well as of property and capital em- 
ployed in state business. 


~ ‘14 Bedford Quarries Co. v. Bough, 168 Ind. 
671, 80 N. E. 529, 14 L.R.A.(N.S.) 418. 
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These two proposed amendments offer 
a practical alternative to Roosevelt’s 
scheme for the recall of constitutional 
decisions by vote of the electorate, and 
would not leave the people under the 
continual and cumbersome necessity of 
amending the Constitution for special in- 
stances, but would make room in ad- 
vance for legislation to meet industrial 
needs and conditions as they may arise. 


Public Service. 


The law of public service corpora- 
tions has already been urged as a solu- 
tion for the trust problem by Professor 
Bruce Wyman, of Harvard Law 
School.'® But while Prof. Wyman states 
that new businesses will be included in 
the law of public service,—those which 
have a virtual monopoly or dangerous 
power,—he asserts that there is no possi- 
bility of the regulation of the conduct 
of all business. That, however, is a 
large question. It is sufficient to point 
out that state regulation is not socialism. 
It leaves initiative, management, and 
direction of industry in private hands, 
and is said to be successful in New Zea- 
land. 

What is suggested herein is the uni- 
versalization and expansion of the law 
of public service, or at least the making 
of such a thing constitutionally possible. 

The obligations of public service, thus 
far worked out, are, briefly, to serve all 
customers who apply, at reasonable 
rates, with adequate facilities, and with- 
out unjust discrimination. There is 
nothing as yet in the law of public serv- 
ice about special duties to labor. “We 
are aware of no well-considered case in 
which a statute has been upheld that 
undertakes to regulate the dealings be- 
tween employer and employee, even in 
this class of occupations (public service 
companies), much less in cases that are 
not impressed with a public trust or 
duty.4® Even in cases of railroad com- 
panies, the leading class of public serv- 
ice companies, their relation to their own 
servants is no part of their public duties, 


15 Wyman, Public Service Corp. 
Control of the Market, p. 275. 

16 State v. Goodwill, 33 W. Va. “ - Am. 
St. Rep. 863, 10 S. E. 285, 6 L.R.A. 


§ 1439; 
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and it has been held that the Constitu- 
tion excludes all power of interference 
with the employment of payment of their 
servants.” It is said that the legislature 
cannot, by way of amendment of cor- 
porate charters, fix or limit the compen- 
sation of employees of railroad com- 
panies, although it may regulate the 
times of payment.4® The large amount 
of regulation which is considered per- 
missible in businesses recognized as be- 
ing affected with a public interest, and 
the small amount as to private business, 
is an anomaly. 

“No general power resides in the 
legislature to regulate private business, 
prescribe the conditions under which it 
shall be carried on, fix the prices of 
commodities or services, or interfere 
with the freedom of contract of the mer- 
chant, manufacturer, or employer gen- 
erally. “18 This apparently holds true 
even though the commodity be a neces- 
sity of life, or though the regulation of 
wages be essential to the industrial wel- 
fare of the community, and though the 
rates be reasonable and allow a fair re- 
turn on the investment. 

“Where the subject of contract is 
purely and exclusively private, unaf- 
fected by any public interest or duty to 
person, to society, or to government, and 
the parties are capable of contracting, 
there is no condition existing upon which 
the legislature can interfere for the pur- 
pose of prohibiting the contract or con- 
trolling the terms thereof.” Such are 
the ordinary contracts of employment, 
even by public service companies.” 

It is submitted that such decisions call 
for a constitutional declaration that all 
business implies public relations in which 
society has an interest, that all business 


17San Antonio & A. P. R. Co. v. Wilson, 4 
ping App. Civ. Cas. (Willson) 565, 19 S. W. 


18Leep v. St. Louis, I. M. & S. R. Co. 58 
Ark. 407, 41 Am. St. Rep. 109, 25 S. W. 75, 
23 L.R.A. 264. 

19 People v. Budd, 117 N. Y. 1, 15 Am. St. 
Rep. 460, 22 N. E. 670, 5 L.R.A. 559; Freund, 
Pol. Power, § 378. 

20Leep v. St. Louis, I. M. & S. R. Co. 58 
Ark. 407, 41 Am. St. Rep. 109, 25 S. W. 75, 
23 L.R.A. 264; State v. Goodwill, 33 W. Va. 
179, 25 Am. St. Rep. 863, 10 S. E. 285, 6 L.R.A. 
621; State v. Loomis, 115 Mo. 307, 22 S. W. 
350, 21 L.R.A. 789, note. 














owes a public duty to laborer as well as 
consumer, and that the government has 
power to see that these duties are prop- 
erly performed. 

The public nature of even a so-called 
“private business” like that of mining or 
smelting ores is shown in cases where the 
result of enjoining or abating a nuisance, 
such as a great copper smelting plant, 
would mean the practical destruction of 
a business of much magnitude, upon 
which frequently depend the investment 
of thousands of dollars, welfare of hun- 
dreds of employees, the prosperity of 
great cities and whole sections of coun- 
try. The courts of several jurisdictions 
refuse to enjoin or abate such a nuisance 
on grounds of public interest and con- 
venience, leaving the farmers or individ- 
uals injured to the relief of money 
damages even for a nuisance which is 
doing irreparable and substantial injury 
to their land. This is evidently an 
anonymous exercise of the franchise of 
eminent domain, which, however, is en- 
joyed without the public duties that ac- 
company the exercise of a special fran- 
chise.2? 

Authorities differ as to the elements 
of publicity in the business of public 
service companies. Professor Wyman 
argues that the reason or principle un- 
derlying all instances is the public dan- 
ger from conditions of virtual monopoly 
in the given field. Other writers claim 
that the imposition of peculiar public 
service duties is because of the enjoy- 
ment of special privileges and fran- 
chises, such as that of eminent domain, 
or the undertaking of callings which in- 
volve the use of such privileges.” 

The question of how far it is possible 
for a legislature to go in declaring a 
business to be a public calling which is 
recognized as private at common law, 
thereby increasing its own power of 
regulation, is a very doubtful one, which 
can only be settled satisfactorily by con- 
stitutional amendment. 

21 Bliss v. Anaconda Copper Min. Co. 167 
Fed. 343, now pending before the United 
States Supreme Court. See also note to Bris- 
tol v. Palmer, 31 L.R.A.(N.S.) 881. 

22 Wyman, Public Service Corp. §§ 120-156. 
28 See Prof. Burdick, Origin of the Peculiar 


Duties of Public Service Companies, 11 Co- 
lumbia L. Rev. 514, 616, 743. 
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The decision of the United States Su- 
preme Court in Munn v. Illinois, 94 U. 
S. 113, 24 L. ed. 77 (see valuable mono- 
graphic note on this case by Walter M. 
Rose), is among the most important that 
has ever been made in the way of legis- 
lative powers in favor of the people as 
against the capitalist and the corpora- 
tion. In that case it was held that pri- 
vate warehouses, owned by private in- 
dividuals, situated on private ground, 
and enjoying no public franchises or 
privileges whatsoever, may yet be sub- 
jected to public regulation limiting the 
prices to be charged and subjecting the 
companies to the obligations of public 
service companies. This case related to 
the warehouses of the great grain trade 
of the Northwest, which stand in Chi- 
cago, in the artery of commerce, and 
levy compulsory toll upon the grain pass- 
ing from the Northwest to the Eastern 
states and the seaboard. 


In North Dakota all grain warehouses 
in the state were declared public ware- 
houses; the legislature established a 
maximum rate for handling and storing 
grain, and compelled the warehouseman 
to insure the grain for the owner’s bene- 
fit. The United States Supreme Court 
upheld this legislation, holding in effect 
that the business of handling and stor- 
ing grain for hire is a devotion of prop- 
erty to a public use, no matter where or 
under what circumstances the business 
is conducted, even in the absence of 
monopoly features.* The furnishing of 
market quotations from the Chicago 
Board of Trade has been held a public 
service. The business of fire insurance 
is held in New Jersey to be a business 
affected with a public interest, because 
conditions prevail such as to render it 
possible for the companies to oppress 
the public through high prices, unjust 
discriminations, and corrupt practices. 
It therefore becomes a public matter. 

It is submitted that there is no ade- 


24 Brass v. North Dakota, 153 U. S. 399, 39 
L. ed. 760, 4 Inters. Com. Rep. 670, 14 Sup. 


o Rep. 860, affirming 2 N. D. 497, 52 N. W. 
413. 


25 McCarter v. Firemen’s Ins. Co. 74 N 


es 
Eq. 372, 135 Am. St. Rep. 708, 73 Atl. 80, 144, 
18 Ann. Cas. 1048, 29 L.R.A.(N.S.) 1195, 


note. 





232 


quate distinction, except of degree, be- 
tween public business and public services 
and any private business of large pro- 
portions. There is no distinction be- 
tween warehousing grain and any other 
large business. There is no characteris- 
tic in so-called public service companies 
which will explain a special public in- 
terest in those cases which does not 
exist in other businesses. All business 
ought to serve society. All industry is 
a matter with which the public is vitally 
concerned. Chief Justice Waite, in 
Munn v. Illinois, 94 U. S. 113, 24 L. ed. 
77, laid down the broad principle that 
“property becomes clothed with a public 
interest when used in a manner to make 
it of public consequence and affect the 
community at large. When, therefore, 
one devotes his property to a use in 
which the public has an interest, he, in 
effect, grants to the public an interest 
in that use, and must submit to be con- 
trolled by the public for the common 
good to the extent of the interest he has 
thus created.” 

It is submitted that whenever prop- 
erty is employed as capital, whenever it 


is used to gain profit from the public in 
immense factories or in business of any 
magnitude, it affects the community at 
large, and is used in a manner to make 


it of public consequence. Only when 
it is used solely for personal consump- 
tion is property a private matter. Pub- 
lic service should not be the exception, 
but the rule. 

The English coal strike demonstrates 
the fact that “Big Business” which em- 
ploys hundreds of thousands of work- 
ers, and is engaged in an industry which 
vitally concerns the life of a whole peo- 
ple, cannot be a private affair. Yet the 
principle upon which the intervention of 
the English government in that strike 
was based, viz. the making some mini- 
mum wage compulsory, the amount to 
be worked out by arbitrators according 
to what the mines in every district could 
be made to yield, would not be regarded 
in this country as at all compatible with 
the preservation of property rights in 
the coal lands. 

Employers still believe that as the 
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kingship belonged to the king in his own 
right, so industry belongs to the capi- 
talist by divine right. The complex 
mechanism of capital and labor is the 
result of the play and working of nat- 
ural and unregulated individualism in 
the acquisition of private property. 
Whatever abuses there may be, it must 
be pointed out that concentration of 
capital in able hands is essential to the 
prosperity and progress of society. The 
rewards of capital are the price the 
world must pay for individual initiative 
and the savings and investments which 
support productive industry. 

These men, though actuated by self- 
interest, are however but captains of 
industry. Man has, after all, only the 
use of things; not the things themselves ; 
he can consume only so much. Capital 
is all held and directed to the produc- 
tion of wealth, substantially for the 
benefit of society. Capitalists are mere- 
ly the custodians of it. The con- 
trol of all capital is essentially a public 
use or trust; the beneficiaries are not 
alone the consumers, but the workers as 
well. 

It is not proposed herein to deprive 
any citizens or any corporations of their 
property for the public welfare, but only 
to make clear what is “due process of 
law,” and that property is not above 
regulation. No amendment of any con- 
stitution is advocated to permit the pas- 
sage of any law taking away one man’s 
property and giving it to another man or 
any number of men, nor to take from 
the proper courts the function of de- 
claring void all laws, no matter how 
popular, which violate fundamental 
rights of liberty or property. 

A declaration that all capital and busi- 
ness is subject to regulation as a public 
use would not throw the door wide open 
to unrestrained legislation against pri- 
vate business, although it might check 
the theory of unrestricted individualism. 
Even in public callings the courts will 
not allow regulation to deprive investors 
of a reasonable return on the actual 
investment. 


“We envy no man what he makes, 
We challenge only what he takes.” 


Wm UTR AB FRraQLantens 



















ASKED by anonymity, 

a contributor to the 
New York Journal 

K ~_%; of Commerce and 


Commercial Bulle- 
tin recently de- 
clared that “or- 
ganized labor is 
pushing rapidly to 
an issue the ques- 
tion whether labor unions are and shall 
continue to be independent of law and 
beyond government control, whatever 
they may do to the injury of interests 
not their own, and to the peril of the 
whole community.” 

Undoubtedly many people will accept 
this statement in its broadest and most 
disturbing sense, and consequently con- 
template the future with trepidation. 

The statement may properly be classi- 
fied among those which are important if 
true. 

The present writer views the outlook 
calmly, and, holding no brief for either 
the protagonist or the disputant of that 
statement, is interested as a unit in the 
community affected, to determine its 
truth or falsity. 


The aims, present and prospective of 
organized labor, may only be judged 
fairly by the public, by its conduct in 
the past, its instant demands, and by 


considering the logical sequale to what 
it has already wrested from society. 
The lamp of experience will project 
light upon the vista of future industrial 
evolution, 


Labor's Fighting Legionaries on 
the Legal Field 


A Retrospect and Prevision 


BY JOHN B. GREEN 
Of the New York Bar, Author of ‘‘Law for the American Farmer” 





Doctrine of Conspiracy. 


The old common-law doctrine of con- 
spiracy was, until within the past cen- 
tury, made by statute in Great Britain 
to cover all labor combinations, and both 
there and in the United States in re- 
cent times has been frequently invoked 
to meet cases of associated action by 
workmen regarded as inimical to busi- 
ness or property interests. 

We have outgrown that doctrine. To- 
day a combination of the members of 
labor unions to strike, and if possible 
to bring their employers to terms, and 
make the strike effective by preventing 
other workmen from taking their places, 
is not in itself unlawful, because its 
justification is in the economic advance- 
ment of the laborer’s condition and the 
competition of labor against capital.* 
The law to-day respecting strikes puts 
them upon an equal footing with lock- 
outs, and the following propositions are 
now conceded:* (a) Laborers act with- 
in their rights when they strike. They 
have a right to quit work, with or with- 
out cause, and need give their reasons 
for doing so to no one. (b) This right 
is not affected by their quitting at once 
in a body, pursuant to a preconcerted 
agreement. (c) The legal status of the 
parties to a labor dispute is precisely 
the same in both strikes and lockouts. 


1Clark’s Law of Empleyment “of Labor, N. 
Y. 1911, chap. XII, § 1 

2 Allis-Chalmers Co. v. rails Molders’ Union 
No. 125, 150 Fed. 155, per Sanborn, J. 

2 Union P. R. Co. v. Ruef, 120 Fed. 113, per 
McPherson, J. 
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(d) Workmen may rightfully combine 
and work in common in any way that 
they believe will increase their earnings, 
decrease their labor, lessen their work- 
ing hours, or better their condition. 
(e) They have the right to do this, 
either as individuals or by organization 
into trades’ unions. (f) A strike or 
lockout equally terminates the contract 
of employment. (g) Neither striking 
workmen nor the employers of locked- 
out laborers can be compelled by law 
to return to work or to re-employ the 
workmen upon any terms or conditions. 
(h) Both striking and locked-out work- 
men have a legal right to argue or dis- 
cuss with other workmen brought or ap- 
plying to take their places, to persuade 
them, if possible, not to do so, pro- 
vided neither violence nor intimidation 
is used. 

Imagine a judge fifty years ago, 
either in England or in the United 
States, delivering with the assent of 
his colleagues such an opinion as recent- 
ly emanated from the supreme court 
of Massachusetts in deciding a contro- 
versy growing out of the refusal of 
masons’ and bricklayers’ unions to lay 
stone or brick unless employed also to 
do the pointing of the mortar between 
the joints, work which others could do 
better and cheaper, and which the con- 
tractors for valid reasons preferred to 
have done by others. The right which 
the defendant unions claim to exercise, 
said the court, is a trade ad- 
vantage, namely, that they have labor 
which the contractors want, or, if you 
please, cannot get elsewhere, and they 
insist upon using this trade advantage 
to get additional work, namely, the work 
of pointing the bricks and stone which 
they lay. It is somewhat like the ad- 
vantage which the owner of back land 
has when he has bought the front lot. 
He is not bound to sell them separ- 
ately.® We are of the opinion 
that it was within the rights of these 
unions to compete for the work of do- 
ing the pointing, and, in the exercise 
of their right of competition, to refuse 
to lay bricks and set stone unless they 

# Pickett v. Walsh, 192 Mass. 572, 116 Am. 
St. Rep. 272, 78 N. E. 753, 7 Ann. Cas. 638, 
6 L.R.A.(N.S.) 1067, Loring, J. 
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were given the work of pointing them 
when laid. The result is harsh 
on the contractors, who prefer to give 
the work to the pointers, because, the 
pointers do it by contract, the 
contractors think they do the work bet- 
ter, and they get from the pointers bet- 
ter work with less liability at a smaller 
cost. Again, so far as the pointers (who 
cannot lay brick or stone) are con- 
cerned, the result is disastrous. But all 
that the labor unions have done is to 
say, you must employ us for all the 
work or none of it. They have not 
said, If you employ the pointers you 
must pay us a fine. They have 
not undertaken to forbid the contractors 
employing the pointers the con- 
tractors can employ the pointers if they 
choose, but if they choose to give the 
work of pointing the bricks and stones 
to others, the unions take the stand that 
the contractors will have to get some- 
one else to lay them. The effect of this 
in the case at bar appears to be that the 
contractors are forced against their will 
to give the work of pointing to the 
masons and bricklayers. But the fact 
that the contractors are forced to do 
what they do not want to do is not de- 
cisive of the legality of the labor unions’ 
acts. That is true whenever a strike 
is successful. 

The common-law doctrine that every 
labor union is an illegal conspiracy is 
as obsolete as the Code of Draco. 


Labor Legislation. 


Once emancipated, organized labor 
became insistent for beneficial legisla- 
tion, some of which it has secured, for 
more of which it is still battling. The 
statutes enacted at its demand, inter alia, 
require improved physical and hygienic 
environment and the safe-guarding of 
machinery dangerous to the lives and 
limbs of operatives, and abolish child 
labor. 

5 Judge Loring if writing now, might also 
say, that it is closely analogous to the us- 
age, lately sanctioned by the United States 
Supreme Court, whereby the owner of a pat- 
ented machine, say, for example, a type-writer, 
refuses to sell it, or even to license its use 
unless the purchaser or licensee will buy of 
him exclusively all the supplies (inked-rib- 


bons, carbon-sheets, paper, etc.), needed in its 
operation. 














Waiver of Protective Statutes. 


It has sometimes had plausible ground 
for complaining of the judicial attitude 
towards such legislation. A decision of 
the New York court of appeals is here 
in point. The plaintiff in that case, a 
young woman employed to clean a 
punching machine in motion, had her 
hand drawn into the cog wheels, which 
the defendant had left unguarded in di- 
rect violation of a statutory duty, and 
mutilated so badly that the amputation 
of her arm became necessary. The 
court denied her damages upon the 
ground that she had assumed the ob- 
vious risk of losing her arm by accept- 
ing the employment and continuing to 
work. The court, after remarking that 
it was not unlawful for the defendant 
to set the plaintiff at work cleaning the 
unguarded machine while it was in mo- 
tion, because she was over twenty-one 
years old, and the statute only prohibit- 
ed females under that age to clean mov- 
ing machinery, said that the defendants 
were chargeable only with the omission 
of a single statutory duty, properly to 
guard the cog-wheels of the punching 
machine, and then continued: “In order 
to sustain the judgment in favor of the 
plaintiff. it is necessary to hold that 
where the statute imposes a duty upon 
the employer the performance of which 
will afford greater protection to the em- 
ployee, it is not possible for the latter 
to waive the protection of the statute 
under the common-law doctrine of ob- 
vious risks. We regard this as a new 
and startling doctrine calculated to 
establish a measure of liability unknown 
to the common law, and which is con- 
trary to the decisions of Massachusetts 
and England under similiar statutes. 

There is no rule of public policy 
which prevents an employee from de- 
ciding whether in view of increased 
wages, the difficulty of obtaining em- 
ployment, or other sufficient reasons, it 
may not be wise and prudent to accept 
employment subject to the rule of 
obvious risks. The statute does indeed 
contemplate the protection of a certain 
class of laborers, but it does not deprive 


6 Knisley v. Pratt, 148 N. Y. 372, 42 N. E. 
986, 32 L.R.A. 367. 
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them of their free agency and the right 
to manage their own affairs.” The 
freedom of choice to which the court 
referred has been regarded as a -figment 
of the imagination, and the decision has 
been criticised as virtually offering a 
stone to one who has asked for bread.” 
Whether this criticism, and possibly 
others which readily suggest themselves, 
be well or ill-founded, who will chal- 
lenge the right of organized labor to 
urge the abrogation by legislation or 
judicial decision of the rule of law laid 
down in the case just mentioned? And 
when that old common-law doctrine of 
implied assumption of risks, obvious or 
obscure, and its later spawn of implied 
waiver of protective statutes, have gone 
down to dusty death under the assaults 
of organized labor, who will mourn their 
timely demise? 


Right to Urge Change. 


“Tt seems to me,” said a member of 
Congress® in a recent address in the 
House of Representatives in behalf of a 
proposed regulation of the practice and 
procedure of the Federal courts relating 
to injunctions and contempts in labor 
controversies, “that in these mighty con- 
flicts that have arisen between organized 
labor on the one hand and organized 
capital on the other, that many Federal 
judges have approached the subject from 
a prejudiced view point. I believe that 
the facts will bear out the conclusion 
that property and property rights have 
been held more sacred than personal 
rights.” 

Another member of the House, ad- 
dressing it on the same day ® in opposi- 
tion to the bill under consideration, re- 
ferred to the purposes of organized labor 
more justly and more truthfully than the 
anonymous writer with whose statement 
this paper began, by saying: “The real 
contention of organized labor, as I under- 
stand, or of the representatives of or- 
ganized labor, is that there should be a 


radical change in the administration of 


7Vide speech of Hon. Frank Buchanan, of 


Illinois, in the House of Representatives, May 
14, 1912. 


8 Hon. Elmer A. Morse, of Wisconsin, May 
14, 1912. 


8 Hon. Frank M. Nye, of Minnesota. 
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the law, or in the interpretation of the 
law, and that the courts have encroached 
upon the fundamental rights of citizens.” 

If that contention be well founded, 
then the administration and interpreta- 
tion of the law should be changed, and 
the fundamental rights of citizens should 
be re-established and secured from fur- 
ther invasion. But whether the conten- 
tion be grounded in facts or not, the 
right of any considerable body of free- 
men in a free state to seek a change of 
the law and its administration is plainly 
undeniable. 

The spokesman for organized labor 
who appeared before the House judiciary 
committee to advocate the enactment of 
legislation curbing the power and juris- 
diction of Federal judges to grant in- 
junctions and punish contempts in labor 
disputes ?° earnestly protested that labor, 
organized or unorganized, did not ask 
for the destruction of injunctions so far 
as they rightly applied to the protection 
of property, and, then, after referring to 
the fundamental principles of equity, that 
equitable powers may only be exercised 
to protect property rights when invoked 
by litigants coming with clean hands and 
without any adequate remedy at law, and 
may never be used to curtail personal 
rights or punish criminal offenses, aptly 
said: “If injunctions which nowadays 
are issued in disputes between employ- 
ers and employees can stand the test of 
these principles, our complaint should be 
against the law; if they cannot, then we 
have a just complaint against the judges 
who, either from ignorance or mistaken 
zeal for public order and cheap labor, act 
as a sovereign in issuing proclamations.” 

Organized labor is not “pushing rapid- 
ly to an issue the question whether labor 
unions are and shall be independent of 
law and beyond government control,” 
but it is agitating for such changes in 
the law and its administration as will 
inure to its advantage. In doing this in 
the historic manner, organized labor is 
plainly within its rights, and, not alone 
that, but it is essential to the perpetuity 
of the state that any body of citizens be 
free to urge in orderly and customary 


10Mr. Andrew Furuseth, vide Cong. Rec. 
pp. 3728 et seq. M’ch 19, 1912. 


Case and Comment 


ways any and every change in the law 
and its administration that is deemed 
beneficial, and this wholly irrespective of 
whether the demand for change be well 
founded, or whether it shall ultimately 
be granted. 


Custom Basis of Law. 


A recent leader of the New York bar, 
and probably the first lawyer of his time 
in the United States," contended that all 
man-made law regulating human conduct 
rested in the customs of the people, and 
insisted that legislation had never been 
enacted until in the evolution of society 
the popular customs began to be dis- 
puted, and conflicting customs between 
different classes in the community be- 
came prevalent, so that public peace and 
order required their reconciliation. The 
first considerable employment of writing 
in the composition of laws, said he, was 
in Athens by Solon about 594 B.C. For 
a long time prior to this Athens had been 
a large populous state, and had reached 
a high degree of civilization, 
and a regular government 
existed for several centuries. ‘ 
What, then, was the principal motive 
which induced the people of Athens, un- 
der the guidance of Solon, to seek to 
embody their will in written language? 
Was it that they believed that a law 
existing only in public consciousness and 
evidenced only by custom was insufficient 
for the ordinary purposes of civil society 
at the stage which society had then 
reached, and that it was expedient that 
all their rules of a juristic nature should 
be reduced to written formulas; or, was 
it that there were special exigencies caus- 
ing disturbances in society, and bringing 
customs into doubt and conflict, and mak- 
ing it necessary in some measure to re- 
construct the social and political organ- 
ism on some basis of reconciliation? We 
shall find that the latter of these two 
questions suggests the true answer. “It 
was a time of fermentation in society,” 
he quoted, “the first money had been 
coined in A©gina; navigation took all at 


had 





11 James Coolidge Carter, LL.D.. 


12 Lectures on the Origin, Growth and Func- 
tion of Law, N. Y. (Putnam) 1907. 

18 Ernst Curtius, art. on Solon in Johnson’s 
Encyc. 








once a gigantic stride forward; young 
adventurers gained in a few years great 
riches; parts of the community took 
form as a new middle class, and stood 
defiantly opposed to the ancient families ; 
property in land was outstripped by 
movable capital; around Athens on all 
sides—Argos, Corinth, Sicyon, Megara— 
the old system of things had been broken, 
the ruling families had been overthrown, 
and through the downfall of constitu- 
tions single tyrants had come to power 
who shone by their riches, employed 
mercenary troops, and pursued a narrow 
policy of self aggrandisement. In this 
revolutionary time, spite of all splendor, 
the best possessions of the nation were 
endangered,—namely, the free citizen 
class and the sovereign authority of the 
law.” Resuming, he continued, all this 
indicates conflicts of custom in the in- 
terior of society, a destruction of that 
concurrence of public sentiment upon 
which the stability of custom reposes, 
and a social conflict which could be re- 
pressed only by overwhelming physical 
force, or by a reconciliation based upon 
popular assent. Solon played 
the part of mediator between the con- 
tending parties. He lightened the bur- 
dens of the debtor class, enabling the 
poor to escape from the grinding tyranny 
of their creditors, took the political 
power from the ruling families, 

and gave all citizens a share 

in the enactment of laws, redistributed 
the burdens of taxation, and generally 
gave a more democratic form to the 
political constitution of the state. Turn- 
ing then from Athens to Rome, he found 
that the earliest written laws were the 
Twelve Tables, enacted in 451 B. C., the 
302d year of the foundation of the city. 
The condition of Rome at that period, 
said he, resembled in many particulars 
that of Athens at the time of the enact- 
ment of the Code of Solon. In 
every rude society, from the beginning 
the governing power, together with the 
administration of justice, is lodged either 
in a King or with the older and more 
prudent members. These, as society ad- 
vances and wealth accumulates, become 
the most wealthy, and the powers of gov- 
ernment, including the interpretation and 
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enforcement of the customs, are natural- 
ly wielded more or less in favor of the 
interests with which they are lodged. It 
was so in a high degree in Rome, and 
this condition had been the source of 
dissatisfaction and unrest for a long 
time prior to the adoption of the Twelve 






Tables. The people were divided 
into two principal classes, the patricians 
and the plebeians, and the constant com- 
plaint of the latter was that the powers 
of government, both executive and judi- 
cial, being lodged with the patricians, 
were exercised in favor of their own 
order and to the oppression of the ple- 
beians. The latter class had become so 
powerful and its frequent rebellions so 
dangerous that its demands could no 
longer pass unheeded, and the Decemvirs 
were charged with the duty of reorganiz- 
ing the political government and fram- 
ing such laws as would reconcile the con- 
flicting elements of the state. 

The indications abound that history 
is repeating itself in the United States 
in the twentieth century. 


Injunctions. 


Just at present the debate centers upon 
what has been termed government by 
injunction. 

The mooted proposals in Congress to 
change the practice and procedure of the 
Federal courts in relation to injunctions 
are viewed with alarm by conservators 
of the existing order. One legislator ™ 
is confident that an attempt by Congress 
to do this violates the Constitution and 
invades the prerogative of the co-ordi- 
nate judicial branch of the government; 
he is sure that charges of abuse of judi- 
cial powers are licentious, seditious, and 
false; he is sure that the maintenance of 
the equitable powers of the courts in all 
their pristine vigor is essential to public 
liberty as well as the security of prop- 
erty. Another,” in the same debate, al- 
luding to the claim that there have been 
numerous abuses of the writ of injunc- 
tion, asserts that proof of their existence 


has almost totally failed, but, admitting 


14 Hon. Reuben O. Moon, of Pennsylvania, 
speech in the House of Representatives, May 
14, 1912. 

15 Hon. Frank M. Nye, of Minnesota, on the 
same occasion. 
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them to have existed, asks, “Can we af- 
ford to change the administration of 
equity as it has been recognized for cen- 
turies? Is it safe to do so for the pur- 
pose of correcting whatever individual 
abuses there may be?” Both gentlemen 
eulogize the learning and integrity, im- 
partiality and ability, of the Federal ju- 
diciary, and doubtless their tributes are 
in general merited; but after all such 
eulogy is an unconvincing substitute for 
evidence that to modify and restrict in 
any way the power to grant injunctions 
and punish for contempt would of neces- 
sity be unsafe and dangerous. 

There were, no doubt, in Solon’s time 
Athenians, and when the Twelve Tables 
were enacted Romans, affrighted at the 
revolutionary changes, and who waxed 
as eloquent over the unconstitutionality 
of the new laws, the invasion of vested 
rights, the taking away of ancient privi- 
leges, and the danger to the perpetuity 
of the state as a modern conservative 
member of Congress does to-day over 
the assaults on government by injunction, 
or a twentieth century English Tory does 
over the statesmanship of Mr. Lloyd 
George. Doubtless, also the doctrines of 


Solon startled the Athenian magistrates 
as much as the proposal to abrogate the 
sacred doctrine of the assumption of 
risks did the judges of the New York 
court of appeals; but after all the old 
order changeth, and Athens advanced to 
greater glory. 


The Greater Conflict. 


The pending battle of organized labor 
over government by injunction, so called, 
is only a phase of the greater conflict to 
win for the laborer a larger share than 
has yet been awarded him of the bless- 
ings of our high civilization, to be ad- 
mitted to share in the wealth produced 
by society under some fairer system of 
distribution than has as yet prevailed. 
It insists that “any condition of society, 
no matter how produced, which prevents 
a healthy family life, is destructive of 
humanity and should be remedied.” ™ 
The energies of existing society, it de- 
clares, are devoted to the production of 


16 Mr. Frank Furuseth, supra. 
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wealth for sale, and the struggle between 
firms, communities, and nations is to pro- 
duce wealth so cheaply as to undersell 
all others.” Its spokesmen assert that 
in attempting to realize the ambition of 
England and the Manchester School of 
Economics to become the workshop of 
the world, “land, machinery, and labor 
must be brought to the lowest figure and 
skill to the highest,” and in working to 
this end, land and machinery bought for 
the lowest price and held in private own- 
ership was esteemed the most economical, 
and the problem was how to get the 
cheapest possible labor consistent with 
the subsistence and reproduction of the 
laborer.® In working out this problem, 
laborers were drafted from farm to fac- 
tory, tribunals for the registration of 
laborers and the fixing of living wages 
were abolished, the market for foodstuffs 
was opened to the world, and as agri- 
culture atrophied and villages vanished, 
the needy workers flocked to the swollen 
cities to compete with each other for a 
chance to work. This brought about a 
plethora of laborers, and the hours of 
labor lengthened, wages fell more and 
more, and gradually the women and 
children were drawn into employment 
under the pressing need of supporting 
life, until, finally, labor became “so cheap 
that its very cheapness was destroying 
its efficiency and threatening its extinc- 
tion.” 8 The workers were the dumb 
victims of a vicious economic system, do- 
ing little for God’s sake, much for Mam- 
mon’s. The laws were framed by the 
moneyed classes in what they believed 
to be their own interests, they were ad- 
ministered and interpreted naturally in 
the same interests. The courts were 
biased by the same influences. How 
could it be otherwise? Rulers, legisla- 
tors, judges, are after all but men, and, 
like other men, creatures of training and 
environment. The system was extended 
to this country, and the law of the 
United States harks back to the common 
law of England as it was embodied in 
the decisions of the English courts and 
the acts of the British Parliament before 


17 Thid. 
18 Tbid. 
19 Thid. 



























the American Revolution.” It is, when 
not changed by statute, the logical de- 
velopment of the conditions existing in 
England when the Manchester School of 
Economics rose to power. 

There is nothing sacrosanct about the 
common law of England. It has been 
and is a glorious agency for promoting 
human liberty, and in so far worthy of 
all admiration and cherishing, but it is 
not and never has been impeccable, it 
grows with the national character, and 
conforms to the national sense of jus- 
tice. 

Organized labor, let it be confessed, 
in spite of its errors, follies even, has 
done much to benefit us all. Born to 


2 Horace Waiers & Co. v. Gerard, 189 N. 
Y. 302, 121 Am. St. Rep. 886, 82 N. E. 143, 


12 Ann. Cas. 397, 24 L.R.A.(N.S.) 958; Kin- 
kead v. Turgeon, 74 Neb. 580, 121 Am. St. 
Rep. 740, 104 N. W. 1061, 109 N. W. 744, 13 
Ann. Cas. 43, 1 L.R.A.(N.S.) 762, 7 L.R.A. 
(N.S.) 316; Cowhick v. Shingle, 5 th = 
63 Am. St. Rep. 17, 37 Pac. 689, 25 L 

608. 





ferent opportunities. 


constitutional right. 


Labor’s Fighting Legionaries on the Legal Field 


I for one will never believe that the great body of workingmen of this 
country—those who in the language of Jesus, the son of Sirach, “maintain the 
fabric of the world” and without whom “shall not a city be inhabited”—are 
any less devoted to free institutions, any the less friends of established order, 
any the more ready to violate the law than those of other occupations or dif- 
Well might we tremble if it were otherwise. 

I denounce as a libel upon American citizenship the assertion that the 
laboring men of this country are ever ready at the word to break into law- 
lessness or that they sympathize with those who do. 
takes such counsel of his fears as to be unwilling to recognize and accord to 
them by statute and in practice the full use of every legitimate weapon of 
offense or defense in all trade wars and the untrammeled exercise of every 
Not to do so is but to furnish to the demagogue and the 
agitator a genuine grievance to be magnified and a ready means with which 
to fan the flames of discontent, hatred, disorder, and violence. 
it here and now that no such pretext hereafter shall remain to him. 
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emancipate the laborer from industrial 
slavery, it has not paused at ameliorat- 
ing the lot of affiliated workmen by in- 
creasing his remuneration and diminish- 
ing his working hours, it has been meas- 
urably successful in abolishing child 
labor, that blot on civilization, it has im- 
proved the hygienic environment of all 
laborers, it has caused the installation 
of devices to protect the lives and limbs 
of all workers from loss and mutilation. 
Obedience to the statutes passed at the 
instance of organized labor makes work- 
shops safer and more healthful places, 
whence pestilence stalks not forth to 
prey upon the community nor cripples 
come to be supported by public charity; 
and allows children to grow up into in- 
telligent and useful citizens. 


Got 


And I pity the man who 


Let us see to 


—Hon. John W. Davis. 


Trade Unions and Prison Labor 


BY E. STAGG WHITIN, PH. D. 


General Secretary National Committee on Prison Labor 


RGANIZED labor is 


4 


persistent advocate 
os 


i of the employment 
| of convicts in the 
prisons upon those 

f| commodities which 

t| are needed by the 

ii state and its subdi- 


—— visions for  con- 
sumption in its several institutions and 
departments. The charge that the labor 
unions are opposed to convict labor is a 
malicious attempt to prejudice the pub- 
lic against unionism, by shifting upon 
the unions the responsibility for the evil 
conditions existing in the penal institu- 
tions. In the light of industrial history, 
the agitation of organized labor for pe- 
nal reform takes a leading place in the 
humane movement. The demand for 
cheap labor, brought about by the intro- 
duction of machinery, which produced 
the industrial revolution, provided a new 
industrial use for the convict.? In this 
movement the influence of organized 
labor has always been on the side of the 
state’s full assumption of its responsi- 
bilities for all the activities of its way- 
ward wards. Its opposition has been to 
the unfair competition of the prison- 
made goods on the open market. 


er ( the strongest and most 
\ “ 


Limitation of Production and Exchange. 


The union labor movement, in its at- 
tempt to force up the wage and increase 
the standard of living of the working 
classes, has met with bitter opposition 
this tendency of prison-made goods to 
force down wages. In the early days 
of unionism, in 1823, this opposition 
manifested itself, and has continued 

1 Whitin, E. S., “Penal Servitude,” p. 5, pub- 
lished, National Committee on Prison Labor, 
New York City, printed by permission of pub- 


lisher. 
2New York State, Ass. Doc. 1834, No. 289. 


through all the developments and phases 
of the union movement. In 1834,? the 
Albany unions pointed out clearly that 
their opposition was to the difference 
in wage, or the cost of labor, in the pro- 
duction of free and convict goods, and 
not to the goods themselves. The great 
difficulty for the union man of the type 
which dominated the union forces before 
the present national movement devel- 
oped, in analyzing the situation on the 
basis of abstract economics, often led 
to a blind opposition to the only tangi- 
ble thing which could be reached by the 
methods in hand. Through the ballot 
and the legislative lobby, the unions 
made their desires known, and a number 
of methods were devised as a means of 
lessening the competition and the injury 
therefrom. Limitation of output in lines 
affected was the prevailing remedy, 
based on the theory that where the quan- 
tity was small, the debasing effect of the 
goods on the market would be small. As 
the limitation upon the quantity of out- 
put was difficult to legislate upon, and 
in a field in which the union men were 
not versed, the limitation was placed 
upon the number of convicts ® that could 
be employed on any one commodity, and 
the restriction against the use of ma- 
chinery.* Experience showed that the 
restriction of the quantity manufactured 
in one state did not have the desired 
effect of removing the difficulties inher- 
ent in the open market competition: 
when a line of goods was restricted in 
one state, it was almost sure to be in- 
troduced by contractors into another 
state, so that, after some years of de- 
velopment of this sort of thing, the com- 
bined output of the prisons in the several 
states in any special line was greater 
than if all the convicts of any one 

3 Laws of Pennsylvania, Brightley’s Digest, 
1903, sec. 4. 

4Laws of Pennsylvania, 1903, sec. 6. 
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state were to work upon it. Again, as 
soon as the prison shops had attained 
efficiency great enough to really produce 
the quantity, the quantity was limited 
by legislation prohibiting the continu- 
ance of that special type of industry. 
As one industry after another was tried 
in the prisons, and exterminated by un- 
ion pressure upon the legislature, only 
the unorganized trades were left. These 
unorganized or women’s trades, when 
the local trade union gave place to the 
Knights of Labor, were attacked as be- 
ing inimical to the general good of la- 
bor. Limitations of a geographic type 
were also tried, and the prison manu- 
factures limited to lines of goods im- 
ported into the country,® but, as the 
introduction of the industry into the 
prison proved that it could be conducted 
with American workmen, the result was 
the introduction of the industry into the 
United States; the same was true re- 
garding the prohibition of the manufac- 
ture of any goods which were being 
manufactured in the state in which the 
prison was located,® while the possibili- 
ty of introducing an industry into the 
state, even where it was not actually in- 
troduced, tended to make the duration of 
the prison industry too uncertain to risk 
its development, either by the state or a 
contractor under the competitive market 
system. Again, the “prohibition of the 
sale of the convict goods in the state in 
which they are manufactured”? simply 
resulted in exchange of markets and an 
extra haul for the goods, but did not 
drive the convict goods out of any mar- 
ket. Finally, the scheme of branding 
the goods “prison made” or requiring 
license for their sale has been tried in 
thirteen states, and declared unconstitu- 
tional, either on the basis that the brand- 
ing destroyed value in the goods and 
thus deprived an individual of property 
without due process of law, or on the 
basis that the license was in conflict with 
the interstate commerce law. Where 
the state imposed either the branding or 





5 Eaves, L. C., “California Labor Legisla- 
tion,” p. 359. University of California, Pub- 
lications on Economics. 

8Idaho, Codes 1901, sec. 5821; Michigan, 
Constitution, article 18, sec. 3. 

7 Reported to have been included in Rhode 
Island contract previous to 1903 
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licensing law upon its convict goods, it 
was found that the goods were simply 
deprived of a certain amount of value, 
and that, unless the law prohibited the 
sale of the goods, which was the real 
intent of branding and licensing, the end 
sought by the interests demanding this 
type of legislation was not secured, and 
the result was simply a financial loss 
to the state. So far no court has held 
the branding or licensing law constitu- 
tional,® which affected the goods of 
states other than the one in which the 
law was passed, provided they con- 
formed to the interstate commerce law.® 
There seems likelihood, however, that 
the “state use states” could enforce the 
law regarding licensing or branding if 
Congress should pass a law similar to 
the Wilson liquor law, restricting the in- 
terstate commerce in these commodities, 
and allowing the states to place their 
own penalty upon the sale. Further re- 
striction is found in the prohibition by 
Congress of the introduction of foreign 
convict goods into this country, and the 
government order promulgated by Presi- 
dent Roosevelt that the national depart- 
ments should not buy convict goods.” 
Attempts have been made to confirm 
this order of President Roosevelt’s by 
legislation in Congress, both by separate 
act and by the limitation of such goods 
in interstate commerce, but as yet no 
such bill has passed Congress. 


Unfair Competition. 


All these attempts to limit production 
and the exchange of prison commodities 
have aimed to destroy legitimate value 
and are economically wasteful, but have 
been justified on the basis of the disas- 
trous effect of convict goods on the com- 
petitive market. The fact that they have 
failed in their constitutionality and be- 
fore Congress is due to their aiming 
blindly at the evil, and not making clear 
that it lies not in the convict goods, but 
in the unfair competition. The local 


8 Hawkins Case, 157 N. Y. 1, 68 Am. St. 
Rep. 736, 51 N. E. 257, 42 L.R.A. 490, New 
York State Department of Labor, “Bulletin, 
March, 1910,” p. 58. 

® Sixty-first Congress, First Session, H. R. 
12,000 


10 Navy Department—Form A. 
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market is so very sensitive that it can be 
broken by even small quantities of such 
goods, if thrown intermittently upon 
this market, especially when the identity 
of the goods is concealed. The pressure 
downward bears down the price and thus 
the wage, as we have already shown, 
producing disastrous results upon the 
working people. Methods have been de- 
vised by agents to conceal the identity 
of prison goods by mixing these goods 
with other goods manufactured in free 
factories; for instance, the output in the 
boot and shoe line has been absorbed 
in the output of certain free factories, 
either by direct incorporation, or by 
isolating certain specific lines in which 
prison manufacture is allowed. Where 
there is incorporation in the main stock, 
the seller of the whole line is able to 
use the special advantage of cheap labor 
in the prison goods, not only in that line, 


but to average it throughout the whole. 


line he carries, thus spreading the evil 
and producing a very powerful and dan- 
gerous force. This again is true in the 
case of direct order houses, where the 
averaging of prices adds to the great 
efficiency secured by the cutting out of 
the middleman. One instance alone 
seems to have been worked out where 
disastrous competition is said not to re- 
sult; it is where the goods have been 
so standardized and the prices listed for 
a long period, so that the free manufac- 
turers have adjusted themselves to the 
circumstance and have left this line en- 
tirely to the prison. By this means all 
competition has been done away with, 
but it would be interesting to know 
what the result would be if the princi- 
ple embodied in the Sherman anti-trust 
act should be applied; it would either 
prove a violation of the spirit of the 
law, or that there was really competition 
of an insidious kind which did not ap- 
pear upon the surface. In the hollow- 
ware line there seems to be extermina- 
tion of competition by the nonexistence 
of the industry outside of the prisons.™ 
In the chair industry, as it exists in con- 
nection with one institution,” there is no 
doubt regarding the actual competition, 


11 United States Commissioner of Labor, 
“Report 1905,” p. 126. 


12 The Detroit House of Correction. 
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though a local concern * engaged in this 
industry claims that the competition does 
not affect it, as it does not make that line 
of goods. But while there is an ar- 
rangement between the prison and the 
factory in this particular, which avoids 
local competition, the competition with 
the other manufacturers of the country 
cannot fail to be the same as is found 
in the usual competition between free 
labor and convict labor. 

All subsidized institutions having an 
educational or semi-educational function 
that have developed productive work to 
any perceptible degree, and have placed 
their goods on the open market, have en- 
countered this same difficulty which is 
inherent in the problem; in the sale of 
the goods they lower the market prices 
and injure the laborers in the communi- 
ty. The defense of the laboring classes, 
whether farmers or artisans, against 
this destructive competition, has been by 
legislative enactment. An example is 
found in the best trade school ™ in this 
country, where the inhabitants of the 
county have prohibited the sale of the 
products of the institutions in the coun- 
ty by means of a requirement licensing 
all persons engaged in barter, and ex- 
cluding from such category educational 
institutions. Thus, the trade school, to 
sell its goods, must become a manufac- 
turing institution and relinquish its 
educational charter, while, with the relin- 
quishing of the charter, all state appro- 
priations and individual donations revert 
to the source from which they came. 
Despite the great agitation for state in- 
dustrial schools of a productive type, the 
development has been almost impercep- 
tible in that direction, due, it is con- 
fessed by the industrial education 
experts engaged on the problem, to a 
failure. to adjust their educational ideas 
to the practical difficulties of disposing of 
their goods so as not to affect the mar- 
ket, and thus antagonize the labor 
unions. 

The crux of the difficulty lies in the 
practical impossibility of securing in a 
competitive ® market a fixed market 


price, arbitrarily established, for a cer- 


18 Murphy Chair Company of Detroit. 

14 Hampton Institute, Virginia. 

15 Virginia, Tax Law, 1903, cl. 45. 

16 Brandeis, Louis D., “Address before the 


tain amount of commodities sold on that 
market. The suggestion has been made 
regarding the prison industries, and has 
been incorporated into law for certain 
trade schools,” that the goods be sold at 
the prevailing market rate; but in reality 
such a thing is impossible. It supposes 
that in a competitive market, a certain 
part of that market can be taken out of 
competition, and yet the freedom of in- 
tercourse between this competitive and 
noncompetitive market be sustained,— 
this is an ecomonic impossibility. Yet 
the severance of intercourse between the 
competitive and the noncompetitive mar- 
ket, regulated on the average of the 
fluctuations of the competitive market, 
is a possibility, and satisfies the condi- 
tions desired, provided some method can 
be devised whereby the goods can be 
made to flow through the noncompeti- 
tive market. While this ideal may seem 
impractical and impossible, under indi- 
vidualistic control, where the source of 
the commodities is state factories and 
the consumers are state dependents, this 
condition is obtainable. 


Constructive Methods. 


The ideal solution of the problem of 
the market becomes practical and ade- 
quate when the state assumes its correct 
function as comptroller of its various 
parts. It was this solution of state con- 
vict production for state consumption, 
under the name of state use, which la- 
bor forced from the reluctant New York 
State Constitutional Convention of 1894. 
It was this solution that the American 
Federation of Labor consistently advo- 
cated in season and out. It was this 
solution that the labor members of the 
National Committee on Prison Labor at 
its inception urged upon that committee 
for its study and consideration, and, 
finally, in the nation-wide movement 
which caused the passage of state use 
bills in New Jersey under Wilson, Ohio 
under Harmon, Missouri under Hadley, 
Wyoming under Carey, and California 
under Johnson, it was the voice of or- 


Senate Committee on Interstate and Foreign 
Commerce, Dec: 14th, 1911,” reported in New 
York Times, Dec. 15th, 1911. 

17 Manhattan Trade School, New York City. 
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ganized labor that joined with penal re- 
formers before the meetings of the legis- 
latures. The first suggestion of state 
use in California came in respanse to 
the request made by the secretary of the 
State Board of Charities to the Cali- 
fornia Federation of Labor for the best 
solution of the problem. To Collis Love- 
ly, of the Boot and Shoe Workers’ Un- 
ion, Governor Hadley presented the pen 
with which he signed the Missouri state 
use bill. In Kentucky, the plucky union 
men aided in the overthrow of the old 
prison and whisky ring. In Virginia, 
the destruction of the old penitentiary 
system was the result of a long and bit- 
ter fight in the House of Burgesses, 
headed by the secretary of the Virginia 
Federation of Labor. Works such as 
these are the best test of local union sen- 
timent,—the sentiment advocated by the 
national leaders from platform and for- 
um. Speaking before the National Con- 
ference of Charities and Correction in 
June, John J. Sonsteby, attorney for the 
Garment Workers of America, ex- 
pressed this thought: 


“Free labor and manufacturers em- 
ploying free labor ask no special priv- 
ileges, but only that they may be treated 
the same as free labor and manufactur- 
ers in industries not brought into com- 
petition with prison labor. They ask that 
they pay only their just share of the 
taxes necessary to the maintenance of 
the state and its penal institutions; that 
they be subjected to only their fair 
share of the loss of market due or inci- 
dent to the manufacture of any products 
within the penal institutions; that a sys- 
tem of employment be inaugurated and 
maintained in the penal institutions that 
will educate and reform convicts; that 
the product of all convict labor shall be 
used entirely by the state and institu- 
tions of the state where the convict is in- 
carcerated ; that the labor of the convict 
shall be so diversified that the burden 
will fall as equally as possible on all in- 
dustry within the state; that the exploita- 
tion of convicts or their labor, or the 
product of their labor, for the benefit of 
private individuals, be not permitted in 
any form; that a rate of compensation 
be allowed the convict based upon labor 
costs outside of prison, and that after de- 
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ducting from the earning of the convicts 
the cost of maintenance and other prop- 
er and necessary costs, the balance, if 
any, should be used either for the de- 
pendent family of the convict, the reim- 
bursement of those who have been in- 
jured or suffered through the crime of 
the convict, or kept for the use of the 
convict himself and given to him when 
he is released.” ¥® 

At the same meeting John P. Frey, 
editor of the Iron Moulders’ Journal, 
closed his address by stating: 

“Briefly reviewed, the trade union at- 
titude towards prison labor is that its 
first object should be the prisoner’s re- 
formation, and under no circumstances 
should any element of private profit en- 
ter into consideration. The labor per- 
formed by the prisoner should be of a 
useful nature, and for this labor the 
convict should be paid for the benefit 
of those dependent upon him and for 
his own assistance on regaining freedom, 
and finally the principal object of the 
state should be to protect itself from the 
vicious and unfortunate, and to give 
them an adequate opportunity for refor- 
mation, and not to derive profit from 
their labor.” 

The clearest statement of the Execu- 
tive Committee of the American Federa- 
tion of Labor has been made through 
John Mitchell in a recent article. He 
writes : 

“It is now generally agreed that con- 
victs should be paid for their labor, and 
that part of their wages should go to 


18 Sonsteby, John J., “Prison Labor,” deliv- 
ered before the National Conference of Chari- 
ties and Correction, Cleveland, June, 1912. 

19 Frey, John P., “The Trade Union Attitude 
towards Prison Labor,” delivered before the 
National Conference of Charities and Correc- 
tion, Cleveland, June, 1912. 


Case and Comment 


their families. With these features, the 
New York methods, supplemented by 
road making, present the leading requi- 
sites of an effective salutary scheme. 
Under it prisoners are self-sustaining, 
as presumably they were on the whole 
while at liberty. The suffering of those 
dependent upon them is _ alleviated 
through a part of their wages. The pris- 
on products do not disturb the markets, 
the effect of supplying the public insti- 
tutions amounting only to a slight re- 
striction of the selling field for certain 
manufacturers. The factory wage work- 
ers are not exposed to convict competi- 
tion. The convicts may be kept steadily 
at work while undergoing a helpful man- 
ual training. Prison superintendents, 
wardens, commissioners, of whatever 
type, are spared the temptations or op- 
portunities for a vile and cowardly graft. 
Manufacturers operating their own 
plants are rid of a discreditable class of 
competitors.” 

While the forces of organized labor 
are at work aiding in the constructive 
movement, many prison men condemn 
the continuance or advocacy by the un- 
ions of the branding bills before Con- 
gress, failing to realize that these meas- 
ures have, as their logical outcome, the 
establishment of the state use system in 
each and every state, and give strength 
to local state movements of a really con- 
structive nature. It is surely to the 
credit of organized labor to have led the 
way in the movement for constructive 
industrial penology. 
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The Department of Labor 


Capital and Labor Must be Friends 
BY HON. WILLIAM SULZER 


Representative in Congress and Member of the New York Bar 


Ed. Note.—For ten years or more Mr. Sulzer has advocated the creation of a Department 
of Labor to which the present Bureau of Labor and Bureau of Immigration shall be transferred. 
The new department would be authorized to collect statistics and mediate in labor disputes. 
Mr. Sulzer’s bill has passed the. House, and is at this writing pending before the Senate. 


HE proposed Depart- 

ment of Labor is con- 

structive legislation 

essentially demand- 

ed by the country. 

Labor is entitled to 

justice, to consid- 

eration, and to rec- 

ognition. It has 

recognition in the 

legislative and the judicial branches of 
the government, and it is entitled, in my 
opinion, to recognition in the executive 
branch of the government. I know of 
no measure before Congress to-day that 
will be more beneficial to the people and 
more far reaching in its practical results, 
as the years come and go, than this bill 
of mine to create a department of labor. 


It is a meritorious measure, and it 
should meet with favorable considera- 
tion, regardless of party affiliations or 
partisan considerations. It is the first 
attempt ever made to systematically clas- 
sify labor in an intelligent way, and its 
enactment into law will evidence a dis- 
position on the part of the government 
to see to it that labor gets full recogni- 
tion, the dignity of having a voice in the 
councils of state, and the opportunity to 
have its claims dispassionately discussed. 
Give labor this boon, and the labor ques- 
tion will be reduced to the minimum. 

The expense of the maintenance of the 
Department of Labor will be practically 
but little more than that of the mainte- 
nance of the various bureaus at the pres- 
ent time. These bureaus will all be in 
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the Department of Labor. I do not think 
anyone will take exception to the bill 
on the ground that it is going to in- 
crease the expenses of the government. 
A little additional expense in a matter 
of so much public moment as this will 
be of small consequence to the taxpayers 
of this country. 

I believe that if this bill were on the 
statute books to-day it would be a long 
step toward better social, economic, and 
commercial conditions, a progressive ad- 
vance along the avenues of industrial 
peace ; that it will go far to allay jealousy, 
establish harmony, promote the general 
welfare, make the employer and the em- 
ployee better friends; prevent strikes, 
lockouts, blacklists, boycotts, and busi- 
ness paralysis; and every year save mil- 
lions and millions of dollars of losses 
which necessarily result therefrom. 

If you will look at the statistics you 
will be startled to realize the tremendous 
loss to the people of the country entailed 
by every strike, be the same big or little. 
Capital as well as labor favors this new 
department. During the entire time that 
the bill has been pending before Con- 
gress, a period of ten years, I have never 
known of a single agency that opposed 
this bill or sent an objection to Congress 
against its enactment. 

For years this legislation has been ad- 
vocated by the wage earners of the coun- 
try. The bill meets with their approba- 
tion, and has the approval of the best 
thought in the land. It has been in- 
dorsed by the ablest thinkers in America, 
by some of the wisest political econom- 
ists, by professors in our universities, 
and by the leading newspapers of the 
country. The time is therefore ripe, it 
seems to me, for the creation of this 
Department of Labor, with a secretary 
having a seat in the Cabinet, with all 
the rights and all the powers conferred 
by this bill. 

When the measure was before Con- 
gress to create the Department of Com- 
merce, this bill, substantially as it is 
before the House now, was offered as a 
substitute, and was only lost by a very 
few votes, as the records of that day 
will show. There was a demand at that 
time for the creation of a department of 
labor in preference to the creation of a 
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department of commerce. That demand 
has grown more insistent every year 
since. Looking back over the inter- 
vening time, I say that, in my judg- 
ment, the creation of the Department of 
Commerce was wise legislation, but we 
would have been wiser in that day if we 
had also created, as a companion de- 
partment to the Department of Com- 
merce, this Department of Labor. 

The Department of Labor was not 
then created. I am not finding fault with 
what was then done, but from that day 
to this I have been voicing through this 
bill the demand of the industrial workers 
of America to give them the same recog- 
nition in the executive branch of the 
government that we then gave to com- 
merce. They are entitled to it, they 
ought to have it, and no man who realizes 
that all that we are, and all that we hope 
to be, is the result of the creative force 
of labor, in my judgment will object to 
the enactment of this bill now; and I 
indulge the hope that this bill will be a 
law before this session of Congress ad- 
journs. 

I am not in sympathy with those who 
say it may put a little patronage in the 
hands of the President. I care nothing 
about that now, nor have I for the past 
ten years. That phase of the question 
dwindles into insignificance when we 
consider the beneficent results of put- 
ting upon the statute books of our coun- 
try a great constructive act which will 
do substantial justice to the people who 
create all the wealth, and go far to in- 
augurate a long reign of industrial 
peace. 

It seems to me the time is now pro- 
pitious for the creation of this Depart- 
ment of Labor. It will bring labor and 
capital closer together, and one is de- 
pendent on the other. They should be 
friends, not enemies, and walk hand in 


@hand along the paths of mutual pros- 


erity. 

If this bill becomes a law, it will go 
far to prevent serious labor troubles in 
the future. It will do much to solve ex- 
isting labor problems, and every friend 
of industrial peace should aid in its en- 
actment. The employers of labor, as 
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well as the employees themselves, wheth- 
er they belong to trade unions or not, 
are all, so far as I have been able to 
ascertain—and I am well advised—in 
accord with the principles of this pro- 
gressive legislation, and heartily approve 
of this constructive bill. I believe in 
the dignity of 
the toiler, the 
greatness of la- 
bor, and I want 
to do everything 
I can in Congress 
and out of Con- 
gress to protect 
its inherent rights 
and promote its 
general welfare 
for the lasting 
benefit of all the 
people. I want 
labor to have as 
much standing as 
capital in the 
halls of Congress 
and at the seat of 
government. We 
have a_ depart- 
ment to represent 
finance; we have 
a department to 
represent war; 
we have a de- 
partment to rep- 
resent diplomacy ; 
we have a de- 
partment to rep- 
resent our inter- 
nal affairs; we 
have a_ depart- 
ment to represent commerce; we have 
a department to represent justice—all 
supported by the wage earners—and in 
the name of common sense why should 
we not have a department to represent 
industrial peace as exemplified by labor, 
the most important, in its last analysis, 
of them all? 

The creation of this departmene of 
labor will be a long step in the right 
direction in the commendable movement 
for industrial peace; and through its 
agency, in my judgment, the perplexing 
problems of labor and capital can be 
quickly solved in a way that will do sub- 
stantial justice to all concerned. 


The Department of Labor 
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In my opinion, all labor wants is a 
fair show, an equal chance, and a square 
deal,—in Congress and out of Congress. 
Labor is indefatigable and unselfish, 
sympathetic and consistent. It does not 
ask for more than its just rights. We 
hear much about equality before the 
law. That is all 
labor wants. It 
seeks no special 
privileges and 
wants none. 
Labor makes 
no war on vested 
| rights. It does 
' not rail at hon- 
estly acquired 
wealth. It is not 
antagonistic to 
legitimate capital. 
It would close no 
| door to opportun- 
| ity. It would 
darken no star of 
hope. It would 
not palsy initia- 
| tion. It would 
strike no blow to 
paralyze ambi- 
tion. Its motto 
is onward with 
hope; forward 
without fear. It 
stands for the 
rights of man; for 
the greatness of 
the individual; 
for equality be- 
fore the law; for 
concord and 
peace; for equal 
rights to all and special privileges to 
none. Capital and labor must be friends, 
not enemies. They should act in har- 
mony, not antipathy. Their interests 
should be mutual, not antagonistic. In 
our complex civilization each is essen- 
tial to the other, and they should 
walk hand in hand. To prosper they 
must be at peace, not at war. Each is 
necessary to the other. Both have their 
rights and both have their limitations. 
The inherent rights of labor, to say the 
least, are as sacred as the vested rights 
of capital. 
Labor makes capital, creates all 
wealth, and should have equal opportu- 
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nities and as much consideration, but 
the trouble seems to be that labor does 
not receive a fair share of what it pro- 
duces. It is the duty of the just and 
sagacious legislator, in the interest of 
our civilization, to see to it that there is 
less centralization of wealth and a more 
equitable distribution of the fruits of 
toil. 

Labor should be represented in every 
branch of the government. Labor is 
not of to-day, or of yesterday, or of 
to-morrow. It is eternal. Dynasties 
come and go, governments rise and fall, 
centuries succeed centuries, but labor 
creates and goes on forever. Labor is 
the law of life. 

No man, in my opinion, can pay too 
high a tribute to “labor.” It is the cre- 
ative force of the world, the genius of 
the brawn of man, the spirit of all pro- 
gress, and the milestones marking the 
forward movement of every age. Civi- 
lization owes everything to labor,—to 
the constructive toiler of the world. 
Labor owes very little to civilization. 
Mother Earth is labor’s best friend. 
From her forests and her fields, from 
her rocks and her rivers, the toiler has 
wrought all and brought forth the won- 
ders of mankind. 

Tear .down your temples, and labor 
will rebuild them; close every avenue 
of trade, and labor will reopen them; 
destroy your towns, and labor will re- 
place them greater and grander than 
they were; but destroy labor, and fa- 
mine will stalk through the land, and 
pestilence will decimate the human race. 
If every laborer in the world should 
cease work for six months, it would 
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cause the greatest catastrophe that ever 
befell humanity,—a tragedy to the hu- 
man race impossible to depict and too 
frightful to contemplate. 

I stand now where I always will 
stand,—for the rights of the toilers, for 
justice to the workingmen of our coun- 
try, whose labor creates all wealth,— 
and I will continue in the future, as I 
have in the past, to do all in my power 
to advance their prosperity and to pro- 
mote their material welfare. 

Capital must recognize the rights of 
labor. Capital should be just. Labor 
has as much right to organize as capi- 
tal. The right of a man to labor is 
inalienable, and the right of a man to 
quit work is just as undeniable. Neither 
capital nor labor has the right to take 
the law in its own hands. If capital 
does wrong, that is no reason why labor 
should do wrong. Two wrongs never 
did and never will make a right. In a 
government such as ours, the reign of 
law will not give way to the reign of 
force. 

The best advice that the most ardent 
sympathizer can give labor, organized or 
otherwise, in its struggle for its just 
rights, for better conditions, for greater 
progress, and for more equitable dis- 
tribution of its fruits, is, Obey the law. 
Labor’s only hope is here. The law is 
the shield of the toiler,—the sheet anchor 
of the wage earner. This is a land of 
liberty, but it is now, ever was, and 
always will be, liberty under law. 


Ww 


= 





Future Liability of Employer to Employee 
for Personal Injuries 1 


BY HON. W. A. BLOUNT 
Of the Pensacola Bar 


7 ITHIN the past few 
jm years, in America, there 
has developed a 
che" 4 consideration of 
workingmen and 
their employers, by 
way of averages, 
and an attempt to 
; work out the best 
good of the em- 
ployer and the employee by the appli- 
cation of such averages. In other words, 
there has been a desire to disregard the 
absolute rights of each individual, 
whether employer or employee, and to 
make laws for the benefit of averaged 
employers and employees. This has 
been by way of what are called com- 
pensation acts, which have been in ex- 
istence for many years in England and 
in continental countries of Europe, but 
which, until the recent past, have been 
entirely unknown in America. 


Theory of Compensation Acts. 


The theory of these acts is the ignor- 
ing of what has heretofore been con- 
sidered an essential of the right of action 
by the employee against the employer, 
that is, the negligence of the employer, 
personally or vicariously. These acts 
undertake to make the employer abso- 
lutely liable in every case in which there 
is not a moral fault upon the part of 
the employee, and liable entirely irre- 
spective of any fault upon the part of 
the employer. They seek to limit this 
right of absolute recovery by the em- 
ployee or his representatives to an as- 
sumed one half of his actual damages, in 
case of his death, or one half of his 
actual previous averaged wages earned, 
to be paid for a limited period, after the 
disability from the accident accrues to 


him. They make the payment of these 
sums compulsory upon the employer, 
providing necessary machinery to de- 
termine not the liability of the employer, 
but the amount of compensation which 
he is to pay. The best type of this bill 
is one prepared under the direction of 
the National Civic Federation, a body 
composed of statesmen, publicists, busi- 
ness men, and labor leaders, nearly all 
of whom have concurred in the principle 
of such acts, even though they have 
differed in detail as to the method of 
carrying out such principles. 


Beneficial Results. 


The beneficial effect of such a plan, 
if legal and just, is apparent. If in 
cases of accidents the employer and em- 
ployee knew that the liability of the 
employer for compensation was abso- 
lute, and knew, as they do not know, 
the data upon which the measure of 
that liability should be made, there 
would be saved not only much litiga- 
tion, and the courts relieved thereby of 
a large amount of perplexing duties, but 
the friction between employer and em- 
ployee would be greatly lessened, if not 
removed, and the world would be better 
economically, by reason of the protec- 
tion given to faithful servants, crip- 
pled in service, and to the widows and 
children of them, if death overtake 
them. The very conception is one which 
marks a vast stride in an adjustment of 
the relations between the workingman 
and him for whom he works. It is 
based upon the assertion. that the em- 
ployee is as much a part of an enter- 
prise as the employer or the capital in- 
vested in the enterprise, and attempts 
to remedy, so far as money can remedy, 
the almost necessary accidents to labor, 
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—especially in hazardous undertakings. 
It goes deeper than this even, and makes 
allowance from a broad comprehensive 
view, for the frailities and mistakes of 
mankind, and declines to punish a tem- 
porarily negligent employee by refusing 
compensation for his life when taken, or 
by refusing support of his family. As- 
suming, as the common experience of 
men, that all men err at times, and that 
the punishment imposed upon working 
men for their errors has been entirely 
disproportionate to the errors them- 
selves, it undertakes to deal with the 
status of the laborer as a great social, 
economic problem, and not merely as a 
determination of abstract right as be- 
tween individual and individual. And 
in relegating the doctrine of assumption 
of risk, it marks the change of condi- 
tions, and applies new conditions. When 
employees were few, and employments 
were many, and those employees pre- 
sumably free to choose their employ- 
ment, there may have been reason in the 
theory that by entering into a condi- 
tion which the employee knew to con- 
tain possible or even probable danger, 
he undertook the risks of that danger, 
under the maxim that no actionable 
injury comes to him who voluntarily 
subjects himself to it. But in these days 
of close and constant struggle for an 
opportunity to feed and clothe one’s self 
and those dependent, the voluntariness 
is lacking, and with hundreds and thou- 
sands of employees in hazardous occu- 
pations, there has been no opportunity 
for choice, except between starvation 
and nakedness on the one hand, and the 
risk of injury upon the other. The com- 
pelling force of destitution destroys the 
free agency, and hence the assertion and 
the doctrine based upon it, that the em- 
ployee has voluntarily accepted the risk, 
is no longer true, and the theory upon 
which the doctrine is founded being 
gone, the doctrine itself is going and 
will go. 


Justice of Compensation Acts. 


The question, however, of justice, 
both to the employer and employee, 1s 
a primary one. As to the employer, the 
proposition is that he must pay some- 
thing in every event except where there 
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is a moral wrong on the part of the em- 
ployee. The additional burden to him 
is exactly commensurate with the excess 
of money which he would pay under 
the compensation law over that which 
he would pay without such a law. If 
as to any given employer the expendi- 
ture in one case would equal even ap- 
proximately the expenditure in the other 
case, there would be no great injustice. 
If under the compensation act, and the 
requirement that he should pay for all 
injuries, with the exception mentioned, 
he would be required to disburse a 
much larger sum than he would without 
the compensation act, then clearly there 
would be a large injustice. It may be 
that he could protect himself by insur- 
ance, but that insurance would neces- 
sarily entail considerable expenditures 
where the business was large. The 
theory is that the insurance and the 
compensation will come out of the in- 
dustry, but the theory forgets that the 
employee is not the owner of the money 
paid for the insurance, or the statutory 
compensation, but that the employer is, 
and that the only chance of recoupment 
by the employer is to increase the price 
asked by him for the product produced 
in his enterprise. If the employer be 
a public service company, the prices 
charged by him could not be increased 
without the consent of the public offi- 
cials supervising his business, and his- 
tory does not tell us that because ex- 
penses of public service companies are 
increased, the rates are allowed to be 
increased proportionately. If the em- 
ployer is not a public service company, 
the possibility of the increase of price 
of the products produced by him is 
dependent upon the will of the con-. 
sumer, that is, usually upon the general 
public; and history again does not teach 
us that an increase of cost of produc- 
tion necessarily meets with a willing- 
ness upon the part of the consumer ,of 
the product to acquiesce in an increase 
of the price of the product. The em- 
ployer then in each case is between the 
upper millstone of a compulsory in- 
creased payment to the body of the em- 
plovees, and the nether millstone of 
resistance on the part of the public at 
large to the increase of the price of the 
product sold. 
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The proposed legislation in its breadth 
is still more unjust to small industries. 
The bill mentioned as typical applies to 
certain hazardous occupations, including, 
for example, logging roads, manufacto- 
ries of any kind, small or large, brick 
yards, foundries, clay, sand, or gravel 
pits, the construction or repair or remov- 
al of buildings, the repairing of boilers, 
grading work, moving safes, etc. Some 
of these industries, 
however hazardous, 
employ but few em- 
ployees, and hence 
there is no opportu- 
nity for the making 
of averages, so as to 
make the application 
of the law approxi- 
mately just to them. 
In the case of large 
industries, such as 
railroad systems, 
mines, etc., employ- 
ing many men, and 
under the present law 
paying annually large 
sums for the death 
and injury of em- 
ployees, it might well 
be that the average 
amount paid now, and 
that which would be 
paid under the pro- 
posed compensation 
acts, would not vary 
materially ; but in small industries, where 
the payment for injuries is, under, 
the present law, infrequent, compulsory 
payment in every case of injury would 
be destructive of the enterprise. The 
payment for the death of an employee 
would in most cases prevent all profits, 
and in many instances cripple, if not 
destroy, the industry. It might be, as 
I have said, that insurance might pre- 
vent the hardship in some measure, but 
insurance in this country has not been 
perfected to meet all such cases, and if 
it were, the premiums must necessarily 
be paid by the owner of the industry, 
with no chance of recovery from any 
source. Nor is the proposed law just 
to the individual employee. One em- 
ployee without negligence is killed under 
circumstances which, under the present 
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law entitles his representatives to the 
fullest compensation for the injury sus- 
tained by them. Under the proposed 
law they would obtain but half of such 
sum. A negligent employee is killed 
under circumstances which, under the 
present law, would not entitle his repre- 
sentatives to any compensation. Under 
the proposed law they might receive the 
same compensation as the representa- 
tives of the non- 
negligent employee. 
Thus they are put 
upon the same plane, 
and the unworthy re- 
ceives the same com- 
pensation as_ the 
worthy. 

There can be, huw- 
ever, no general plan 
for the betterment of 
the masses of man- 
kind which does not 
produce cases of in- 
dividual hardship and 
inequality, and the 
philanthropy and 
economic wisdom of 
requiring payment of 
compensation in 
every case of injury 
or death of an em- 
ployee who is not 
himself morally in 
the wrong is so 
great that if a care- 
ful investigation of thoroughly prepared 
data as to the effect upon large employ- 
ers of labor shall show that it can be 
compassed without material harm to 
them, then if legislation effecting it be 
constitutional, such legislation should be 
enacted. It should not, however, be 
made to cover small industries, whether 
hazardous or not, for it is obvious that 
as to them it could not be made just or 
equal. 


Constitutionality of Compensation Acts. 


But would such legislation be in con- 
flict with the Constitution of the United 
States, or of such states as contain a 
provision against the passage of laws 
taking property without due process of 
law? The court of appeals of the state 
of New York in the case of Ives v. South 
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Buffalo R. Co. 201 N. Y. 271, 94 N. E. 
431, Ann. Cas. 1912 B, 156, 34 L.R.A. 
(N.S.) 162, has decided recently that 
while the legislature may deprive an em- 
ployer of the right of the heretofore ex- 
isting defenses of contributory negli- 
gence on the part of the employee, or 
perhaps of assumption of risk, yet that 
he cannot be deprived of his property, 
without negligence of himself or his 
servants, merely because a law so de- 
priving him may, in the broadness of its 
application, be of benefit to the large 
mass of employers or to the nation at 
large. The decision seems to be sound. 

It may be, too, that the law would 
be unconstitutional from the standpoint 
of the employee, who, in case of per- 
sonal negligence of the employer would, 
under the existing law, have a right of 
action against him, and of recovery of 
damages to the extent of full compensa- 
tion for his injury, while under the pro- 
posed law he could recover nothing but 
the damages fixed by the law. A right 
of suit may sometimes be subject to the 
will of the legislature, but it may very 
readily be that the legislature could not 
deprive one of the right to bring suit and 
recover full compensation for an injury 
to his person, whether such injury be 
produced by wilful assault or by negli- 
gence of the wrongdoer. 


Proposed Methods. 


If the law as proposed would be un- 
constitutional, the inquiry naturally 
arises as to whether there be any method 
of securing its benefits. Two methods 
have been suggested: The amendment 
of the Constitutions, both of the states, 
and of the United States, and the in- 
direct compulsion by the legislature of 
the acceptance of such a law by both 
employer and employee. 

Mr. John Mitchell boldly advocates the 
amendment of the Constitutions, and the 
London Times contrasts unfavorably the 
written Constitutions of the United 
States with, the unwritten Constitution 
of England, under which laws _ like 
the one proposed have been. enforced for 
many years. But a proposition so radi- 
cal as to expunge from the Constitutions 
the saving of private property from the 
unrestrained will of. legislatures can 





Case and Comment 






meet with no favor with the American 
people; and equally obnoxious is the 
proposition to so amend as to permit 
the passage of laws governing this par- 
ticular phase of deprivation of an em- 
ployer of his property,—a proposition 
which would mean that the Constitution 
would be amended whenever any large 
class of people would be benefited by the 
taking from other classes of their prop- 
erty rights. 

The other suggestion is that the legis- 
lature coerce both the employer and 
employee into an acceptance of the pro- 
visions of the proposed law. This sug- 
gestion is that the legislature enact a law 
within the outlines heretofore sketched, 
and declare that it shall become a part 
of every contract of employment, unless 
either party shall object at the time of 
making the contract. If the employer 
object, he shall be deprived of all the 
defenses now existing except that there 
was no negligence of himself or his serv- 
ants; and if the employee object, the em- 
ployer shall have the right to all the de- 
fenses which existed under the decisions 
of the courts before any statutory modi- 
fications were made. This is clearly a 
compulsory law, but whether or not it 
would be held by the courts to be ob- 
noxious to any constitutional provision 
cannot be foretold. 

What will the outcome be? No man, 
not a seer or a fool, can undertake to 
prophesy as to the details of the plan 
which will be adopted. But ultimately 
the great general principle of protection 
‘to each and every workman who is in- 
jured in the course of his employment 
will prevail, and the maimed, the crip- 
pled, the widow, and the orphan will 
have an assurance that the grudging 
charity of the world and the humiliat- 
ing shelter of the poorhouse will not be 
their only recourse; and this will be so 
done that the employer will not be op- 
pressed with more than a due and proper 
share of the burden. To think otherwise 
is to think that this people are people to 
conceive great things and not to accom- 
plish them; to admire statesmanship, but 
not to emulate it; to feel the pulsations 
which now stir the civilized world, but 
not to be moved.—By permission from 
address before Alabama State Bar Asso- 
ciation. 








The Workman's Compensation Law 


BY J. WALTER LORD 
Of the Baltimore (Md.) Bar 






-> T is a somewhat inter- 
f esting coincidence that 
contemporaneously 

ei ~ Sy 


with the decision 
of the English 
Cor . of Exchequer 
in riestley v. Fow- 
le (1837) 3 Mees. 
& W. 1, Murph. & 
H. we? 

1 Jur. 987, 19 Eng. Rul. 






Exch. N. S. 42, 
Cas. 102, the case which is the genesis: 
of the doctrines of assumption of risks 
and fellow servant, the Kingdom of 
Prussia, by its first liability law of 1838, 
took the initial step in the recognition of 
the principle that the employer should 


be held to a liability, irrespective of 
fault, in the case of occupational injur- 
ies. 

In Priestley v. Fowler, Lord Abinger 
had to deal with a case where the em- 
ployment was not intrinsically hazardous, 
and the circumstances of the injury were 
not complicated or difficult of proof. 
This was a situation fairly reflective of 
the industrial conditions of the times, 
and may in a measure account for the 
rule of our common law as there an- 
nounced. When the Prussian liability 
law was passed, railroads had just been 
introduced in that country, and this law, 
which replaced the old law of negligence 
in so far as railroads were concerned, 
was doubtless based upon the intrinsic 
. hazard of that industry. From this 
original liability law there has developed 
in Germany a system of workmen’s com- 
pensation and industrial insurance which 
affords prompt and effectual pecuniary 
relief, without economic waste, in cases 
of occupational injuries. The law has 
kept pace with industrial growth. With 
us, however, this branch of the law has 
lagged lamentably behind our rapid eco- 
nomic development. 

Employers’ liability laws, modifying or 


abrogating some or all of the employers’ 
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defenses of fellow servant, assumption 
of risks, and contributory negligence, 
have been the fashion during the past 
twenty-five years, and have been passed 
in some twenty-eight jurisdictions. But 
these have been found inadequate to meet 
the conditions of modern industry. In 
1897, after seventeen years of experience, 
conservative England discovered this 
fact, and passed her first workmen’s com- 
pensation act. Our only effective liabil- 
ity laws, i. e., those which do not merely 
modify but abolish any of the employers’ 
defenses, abolish only the defense of fel- 
low servant, and are limited, with one or 
two exceptions, to railroads. The rail- 
road industry, however, is only one of the 
many hazardous and ee indus- 
tries of the country. 


Negligence. 


Even under the broadest kind of an 
employers’ liability law, there would still 
rest upon the injured workman, as a pre- 
requisite to his recovery, the burden of 
proving personal negligence on the part 
of someone, as the proximate cause of 
the injury. Industrial experts tell us that 
in the highly developed state of organ- 
ized industry there are a great many con- 
tributory factors in the chain of casualty 
causation, which are either in the nature 
of minor personal faults, or referable to 
what are commonly known as “trade 
risks,” —a risk inevitably attendant upon 
the prosecution of the work, and in re- 
spect of which, negligence in the sense of 
moral obliquity cannot be imputed to 
anyone. It is undoubtedly true that in 
very few cases can an accident be said to 
be due exclusively to a trade risk; but 
on the other hand, particularly in hazard- 
ous employments, the trade risk, though 
minor faults may also concur, is ordi- 
narily a very responsible factor in acci- 
dent causation. This consideration, 
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coupled with the fact that the invariable 
presence of the trade risk and the 
involved machinery of the modern indus- 
trial establishment unite to render diffi- 
cult the proof of personal faults con- 
curring in the chain of causation, is the 
primary justification 
for the imposition of 
an absolute liability 
upon the employer; 
and the obligation, in- 
dependently of fault, 
to compensate the in- 
jured workmen, is 
the principal feature 
of the workmen’s 
compensation act. 
The other feature is 
that the measure of 
indemnity is made as 
nearly just and auto- 
matic as is possible. 
One of the defects of 
the present system is 
that the quantum of 
damages is left to the 
determination, or 
rather conjecture, of 
a jury. In the work- 
men’s compensation 
act ‘the indemnity is 
to a large extent pre- 
determined,—the standard being the 
average weekly earnings of the work- 
man at the time of his injury. Upon 
this standard the computation of indem- 
nity is rather a question of mathematics 
than of prejudice, sentiment, or a com- 
promise verdict. 


Elimination of Hostility. 


One of the particular industrial evils 
resulting from the present system is the 
antagonism that is necessarily created 
between the employer and employee 
when the injury has occurred. The 
doubt surrounding the question of fault, 
the extreme divergence of individual 
view as to the proper amount of com- 
pensation, tend to place the parties in 
immediate hostility to each other, and to 
furnish a strong inducement for each to 
suppress or distort the facts relative to 
the cause of the injury, and thus close 
the doors to scientific investigation of 
accident causation and prevention. By 


J. WALTER LORD 


Case and Comment 


eliminating the cause of hostility the 
workmen’s compensation act is calcu- 
lated to promote harmony between capi- 
tal and labor; and by destroying the mo- 
tive to distort the facts relative to the 
cause of an injury, a serious impediment 
to progress along the 
line of industrial 
safety would in all 
probability be re- 
moved. Not an un- 
important evil also is 
the disrespect engen- 
dered in the minds of 
the laboring man for 
the courts. The state 
of the law is respon- 
sible for the many 
miscarriages of jus- 
tice in the case of oc- 
cupational injuries, 
but the workman nat- 
urally blames the 
court. Indeed, the 
tendency thus to mis- 
place responsibility is 
not limited to the 
laboring man, and it 
is undoubtedly a po- 
tent factor in the 
movement for recall 
of judges, and like 
heresies which poison the roots of our 
institutions. 


Forms of Compensation Acts. 


Broadly speaking, compensation acts, 
as now in process of consideration or 
enactment, either take the form of simple 
and direct compensation, or follow the 
indirect or state insurance plan. In the 
former the obligation to indemnify the 
workman rests immediately upon the per- 
son in whose employment the injury oc- 
curred. In the latter, employers gener- 
ally are required by the state to pay an 
annual tax, graded in accordance with 
the nature of the industry, and propor- 
tioned to the pay roll, of the particular 
establishment ; when an injury occurs the 
workman is paid indemnity out of this 
fund, the fund being administered by 
state officials. 

In 1910 the state of New York enact- 
ed a compulsory simple compensation act. 
This was declared unconstitutional by 








the court of appeals, on the ground that 
it deprived the employer of his property 
without due process of law. Ives v. 
South Buffalo R. Co. 201 N. Y. 271, 94 
N. E. 431, Ann. Cas. 1912 B, 156, 34 
L.R.A.(N.S.) 162. In 1911 Washington 
passed a compulsory state insurance act. 
This was-sustained by the supreme court 
of that state, as a legitimate exercise of 
the police power. State ex rel. Davis- 
Smith Co. v. Clausen, 65 Wash. 156, 117 
Pac. 1101, 37 L.R.A.(N.S.) 466. 


Elective Acts. 


The Ives decision, however, discour- 
aged the compulsory law, and led to a 
form of legislative highwaymanship 
known as the elective act. This seeks to 
coerce the employer into accepting a plan 
of compensation by removing the de- 
fenses of fellow servant, assumption of 
risks, and contributory negligence. This 
much the law itself does. Juries, imbued 
with the spirit of the times, may be re- 
lied on to do the rest, mulcting the em- 
ployer who has not assented to the plan. 
With the exception of Nevada, where, in 
1911, a compulsory simple compensation 
act was passed, and Montana (Acts 1909, 
chap. 67, sustained in Cunningham v. 
Northwestern Improv. Co.,44 Mont. 180, 
119 Pac. 554), and Maryland (Acts 
1910, chap. 153), which, antedating the 
Ives decision, had passed compulsory in- 
direct laws covering mining operations 
only, the states passing compensation 
laws have adopted the elective method. 
These are New Jersey, New Hampshire, 
Wisconsin, Illinois, California, Ohio, 
Massachusetts, Rhode Island, and Michi- 
gan. The constitutionality of the elec- 
tive law has been affirmed. Borgnis v. 
Falk, 147 Wis. 327, 133 N. W. 209, 37 
L.R.A.(N.S.) 489; Opinion of Justices, 
209 Mass. 607, 96 N. E. 308; State ex 
rel. Yaple v. Creamer, 85 Ohio St. —, 
97 N. E. 602, — L.R.A.(N.S.) —. 

The elective law, in the opinion of the 
writer, is fundamentally unsound. It is 
opposed to the true theory of legislation; 
the function of legislation being to em- 
body a policy in a rule of conduct, and to 
make the rule uniform in its application, 
independently of the assent of the indi- 
vidual to be affected thereby. The elec- 
tive principle might constitute a danger- 


The Workman’s Compensation Law 





255 


ous innovation in our institutions, were 
there any substantial chance of the per- 
manency of these laws. As a practical 
matter, however, employers have not, as 
a rule, with the exception of New Jersey, 
taken the benefit of the compensation 
plan provided ; and the prevailing opinion 
seems to be that, as measures of reform, 
they have demonstrated their ineffective- 
ness. This trend of thought is reflected 
in the action of the Federal commission 
appointed to draft a national workmen’s 
compensation act applicable to interstate 
railroads. This commission, after con- 
ducting an elaborate investigation into all 
phases of the problem, has recommended 
a compulsory act embodying the direct 
plan of compensation. 


The Ives Case. 


The Ives Case was one of first impres- 
sion. It presented to an extremely con- 
servative court—a court traditionally an- 
tagonistic to paternalism—a statute 
which, “judged by our common-law 
standards, is plainly revolutionary.” 
The court held that it contravened the 
due process of law clause because “when 
our constitutions were adopted it was the 
law of the land that no man who was 
without fault or negligence could be held 
liable in damages for injuries sustained 
by another.” A year and a half have 
elapsed since this decision, during which 
time the constitutional aspects of the 
problem have been very fully considered 
and discussed, and the weight of pro- 
fessional opinion, sustained, as it is, by 
most cogent arguments, is opposed to the 
conclusion of the New York court. See 
briefs and arguments before Federal 
commission, and report of commission. 

Lack of space forbids an adequate dis- 
cussion here of the considerations upon 
which a compulsory simple compensation 
act, limited to hazardous employments, 
may be sustained, either as an exercise 
of the police power, or even independent- 
ly of that power. 

The premise of the New York court’s 
opinion seems to be unsound. “A per- 
son has no property, no vested right in 
any rule of the common law.” Munn v. 
Illinois, 94 U. S. 134, 24 L. ed. 77.. “A 
vested right is something more 
than a mere expectation based upon the 
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anticipated continuance of the existing 
law.” Rock Hill College v. Jones, 47 
Md. 18. Certainly, the due process 
clause was not intended to place the leg- 
islature in a straight jacket, so far as 
modifying the substantive law to meet 
changed conditions is concerned. But, on 
the other hand, there must be some limi- 
tation upon the exercise of the power of 
amending the rules of the common law. 
Could the legislature so modify the law 
of contract as to require a man to pay 
his neighbor’s debts, independently of his 
connection therewith? Certainly such 
arbitrary action would shock our sense of 
distributive justice. And this extrava- 
gant illustration rather suggests the true 
scope of the law of the land,—the stand- 
ard by which the validity of legislation of 
such a character is to be determined. 
“As to the words from Magna Charta in- 
corporated into the Constitution of 


Maryland, after volumes spoken and 
written with a view to their exposition, 
the good sense of mankind has at length 
settled down to this :—that they were in- 
tended to secure the individual from the 
arbitrary exercise of the powers of gov- 


ernment, unrestrained by the established 
principles of private rights and distribu- 
tive justice.” Bank of Columbia v. Oke- 
ly, 4 Wheat. 244, 4 L. ed. 561. 

An injury received in a hazardous em- 
ployment, unless due to the serious mis- 
conduct of the workman himself, is in- 
variably attributable, in a large measure, 
to the risk of the employment. Is it ar- 
bitrary, then, to impose upon the indi- 
vidual for whose benefit this agency or 
instrumentality is conducted, a liability to 
compensate for the injury, independently 
of any moral obliquity on his part? 
Wherein is the substantial difference be- 
tween such a liability, and the liabilities, 
known to our common law, embodied in 
the maxims Qui facit per alium, etc., Re- 
spondeat superior, Sic utere tuo, etc., 
Res ipsa loquitur? Liability in these 
cases is predicated not upon the concept 
of personal fault, but upon responsible 
connection with the instrumentality caus- 
ing the injury. This, it would seem, is 
the underlying principle of tort liability. 
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This, and not the rule of personal neg- 
ligence in which the New York court of 
appeals accorded the employer a vested 
right, would seem to be the law of the 
land. And hence, upon such consider- 
ations we find statutes sustained which 
impose a liability without fault. St. Louis 
& S. F. R. Co. v. Mathews, 165 U. S. 
9, 41 L. ed. 614, 17 Sup. Ct. Rep. 243; 
Clark v. Russell, 38 C. C. A. 541, 97 Fed. 
900; Chicago, R. I. & P. R. Co. v. Zer- 
necke, 183 U. S. 582, 46 L. ed. 339, 22 
Sup. Ct. Rep. 229. 


Of the two methods of compensation 
—the simple or direct, and the indirect 
or state insurance—the former seems, 
both economically and, in point of legal 
principle, constitutionally, entitled to 
greater consideration. It is the more 
logical development of our common law. 

State insurance is constructed upon the 
idea of collectiveism, and in that respect 
is socialistic in its conception; whereas 
simple compensation comports with the 
idea of individualism, along which line 
our economic life has developed. 

The movement toward workmen’s 
compensation laws is going steadily for- 
ward, but the practical situation seems to 
be that, since the Ives decision, the va- 
rious states h@ve been nfarking time un- 
til the question shall be decided by the 
United States Supreme Court. The Bill 
recommended by the Federal commission, 
which has already passed the Senate, is 
in form exclusive of all remedies, and 
will thus present the constitutional side 
of the problem from all angles. If it be- 
comes a law and is sustained by the Su- 
preme Court, we may look for the relega- 
tion of the elective law to the junk heap 
of unscientific legislation, and the su- 
persession of the “law of negligence” in 
the case of occupational injuries by the 
“law of compensation.” 
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[Ed. Note :—On July 17, when the House had under consideration the bill to create a Commission on Industrial 


ivered one of the finest parliamentary utterances that has been heard recently in Congress. 


His subject was Progress. He had the moral courage to preach the gospel of brotherly love as a practical force in 


public life. 


His sweet and gentle philosophy evoked the applause of his hearers, although many may have regarded 


it as the spendid vision of a dreamer. But the future is woven from the golden tissue of the dreams of the present. 
And however we may fail or falter, the teachings of the Nazarene remain eternal and immutable. 
We regret that lack of space prevents us from presenting Mr. Nye’s address in full.] 


7 DESIRE to touch upon 
some fundamentals 
which in my - mind 


*\ are to be considered 
in connection with 
this great subject 
of progress. The 
wise man of old 
} said, “Where there 
is no vision the peo- 
Progress, to my mind, is 






ple perish.” 
the recognition of truth, and fidelity to 


truth. It is the vision, and obedience to 
the vision. Civilization has advanced 
because of great leadership. 

Nations of the past have gone down 
because they forsook the teachings of 
their great leaders. Inspiration is the 
light of history. Here and there along 
the centuries some great self-denying 
teacher and martyr has illumined the 
pathway of his fellow men. Moses, who 
chose rather to suffer affliction with his 
people than enjoy the luxury of an 
Egyptian court, was a leader and law- 
giver, and to be such he must communi- 
cate with the source of all intelligence, 
of all law, and of all truth, and he must 
stay in the mountain until he was so 
imbued with the truth that he could come 
down and give the law on tables of stone 
to a benighted, restless, and discontent- 
ed race. Progress is essentially the 
work of the individual, and I notice the 
first and most important thing is self-de- 
nial. Man progresses as he learns to 
overcome, and his individual victory 
over self is a prophecy of social ad- 
vancement and of collective progress. I 
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walk past the humble statue of Ben- 
jamin Franklin on Pennsylvania avenue 
every morning, and I see on the four 
plain sides of the pedestal four words, 
“Printer, Patriot, Philanthropist, Philos- 
opher,” and it has occurred to me that 
the foundation of the man’s greatness 
was the printer.—the useful man, the 
man who had learned a calling which 
was useful and industrial. This useful- 
ness and thoroughness in a trade fur- 
nished the foundation of his illustrious 
life and achievements. 

It was because of Franklin the print- 
er, Franklin the boy of hardship and 
poverty, who wrought out of his own 
mind and soul the possibilities of great- 
ness, that he was able as a philosopher 
to coax the lightning from the clouds, 
to make possible a Morse, an Edison, 
a Marconi, and finally a revolution of 
the whole industrial world by electrical 
processes. It was Franklin the printer 
who was the great man. It was Frank- 
lin the boy of poverty who was the po- 
tential philosopher and patriot. This 
man who stood by the cradle of the new- 
born Republic was Franklin the printer. 
I read in his autobiography the other 
day of the privations of his childhood, 
how little he had to eat, but he said, “I 
got so I could see that man does not live 
by bread alone, and out of the very 
poverty of my daily rations I learned 
that I had a clear head and a healthy 
body.” 


We have had a Washington with his 
wealth and a Lincoln with his poverty to 
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teach us that virtue is neither in wealth 
nor poverty, but is in the individual char- 
acter, and that alone. We are ever learn- 
ing these things, and to my mind, 
without a hint of anything that might 
be deemed sectarian, I take it to be 
fundamental that the Great Teacher of 
the world wrought at the carpenter’s 
bench and was obedient to His parents 
and to the law of His land, and that aft- 
er His life of toil He had to go through 
the wilderness of 

temptation, and then, 

and not till then, He 

could “return to Je- ° 

rusalem in the power ~ 

of the spirit.’ The 

great work did not 

begin till mighty vic- 

tories over self had 

been won. Great men 

and. great characters 

have their founda- 

tion in daily toil, 


daily labors, and the 
sacredness of daily 
duty ; where the hand 
and brain work to- 
gether 


achievement 
and character result. 
Workingmen are, as 
a rule, the inventors, 
—men of vision. . 
What gave them that 
vision? They 
wrought it out by 
self-denial and _ toil 
and much daily drugdery. Obedience 
to duty, faith in God, and patience with 
their fellow men gave them clearness 
of vision. With such vision Isaiah be- 
held a world without war, in which the 
weapons and brutality and blood were to 
be transmuted into implements of peace 
and industry. This world he saw was 
the real world. the true world; and the 
Great Revelator Himself when He be- 
held the new heaven and the new earth 
saw the real heaven and the real earth. 
We see the counterfeit because we are 
counterfeit. “What I am I see,” is an 
old proverb and a true one. Lincoln had 
a vision far-reaching, and the more I 
study our history and our condition so- 
cially, industrially, and politically the 
more I can see it was an unerring vision. 


HON. FRANK M., NYE 
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He wrought it out of toil and labor, in- 
dustry and patience. Coming out of the 
wilderness of obscurity, of pain and pov- 
erty, loving all mankind, with reverence 
for the highest in the universe and 
patience for the lowest, this man was 
finally given the vision. Out of much 
tribulation it came, and what was it? It 
was a vision, a reflection of the Great 
Teacher’s vision of eighteen hundred 
years before, that a house divided against 
itself could not stand. 
It meant more than 
the slavery question. 
In union he saw na- 
tional life and im- 
mortality; in division 
he saw death and de- 
cay. 

It meant that an 
industrial house di- 
vided against itself 
cannot _ stand. It 
méant that a social 
house divided against 
itself cannot stand. 
It meant that a po- 
litical house divided 
against itself cannot 
stand. It meant that 
in that one word “un- 

, ion” lies all essential 
progress -and all es- 
sential happiness. It 
was a true vision. 

Wendell Phillips 
had a_ vision. e 

young man in his humble law office in 

Boston one day hears an outcry upon the 

street. He looks out to see an old man 
dragged by the mob, and at that moment 

Wendell Phillips, the real Wendell Phil- 

lips, the true Wendell Phillips, was born; 
not the Phillips who might have gone to 
the Senate, not the Phillips who might 
have adorned his profession, but Phillips 
the free, brave, courageous, noble man 
who devoted the rest of his life to the 
cause of human freedom, and in the 
forum of public opinion made slavery a 
crime. He was not popular. He 
stemmed the tides of popular ridicule 
and derision. And he worked and 
wrought, amid hisses, sneers, and jeers, 
until he and a few of his brave band 
had planted the true seed of freedom in 








the American heart and public opinion 
made possible a free and united people. 


You may boast as much as you will, 
and you may prate on this floor as much 
as you will about this theory and that 
theory, this party and that party, this 
leader and that leader, and yet away 
down at the heart of the American peo- 
ple they are asking for greater unselfish- 
ness. They are asking for human kind- 
ness and the bread of brotherhood. 

I have not agreed with the leadership 
of organized labor on one or two bills 
here,—important bills. I never can, as 
I view it now, stand for them. I believe 
they are based on coercive policies that 
are detrimental and injurious to the 
permanent welfare of labor, as well as 
subversive of good feeling between man 
and man. But I do believe that along 
the lines of the workingmen’s compensa- 
tion bill, and this bill, and other bills, 
such as those for shortening the hours 
of labor and the betterment of labor con- 
ditions and the recognition of greater 
value in labor, lies the true path of leg- 
islation; and I feel confident that out of 
legislation of this character will yet come 
better conditions, but with them will 
come that deeper law, written in the 
hearts of men, a law which forever says, 
“As ye would that men should do to 
you, do ye even so to them”—the golden 
rule. , 

We are prejudiced in a thousand ways. 
We do not know our fellow men. The 
Great Teacher ate with publicans and 
sinners that he might pour upon them 
the light of his healing gospel and lift 
them to a higher plane. We do not enter 
the shops and toil with the men at the 
forge and mill or help to bear their bur- 
dens. We have little concern for their 
suffering and their discouragements. 

I rode on an elevated train in the city 
of New York one hot day a year ago, 
and I saw the little children sleeping out 
on the fire escapes, because they were 
almost dying of heat. .I said to myself, 
I ought not to ask to have a dollar in 
the bank while such suffering exists 
among my fellow men. “Inasmuch as 


ye have done it unto one of the least of 
these ye have done it unto me.” 
We are absorbed in the means of liv- 
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ing,—the tools and outward appliances 
of life——more than the life itself. The 
very wealth of the country thus becomes 
its poverty. ‘is 4 

Years ago they wrote into the Declar- 
ation of Independence something about 
the inalienable rights to life, liberty, and 
the pursuit of happiness, and the nation 
in its history has had its parallel really 
of those different stages. First, life. 
The nation was born, born in revolution. 
Second, liberty. It was liberty that came 
out of thick darkness of civil conflict, 
from 1861 to 1865,—life and liberty of 
a nation. 

It was not until we had stricken off 
the manacles from the slave and emerged 
from the thick darkness of that mighty 
struggle that we began to think and 
study this third principle or stage of 
progress, the pursuit of happiness; and 
we are only now on the eve of that great 
era in which man is learning, thank God, 
slowly but nevertheless surely, that the 
pursuit of happiness is not the pursuit 
of wealth. It is the pursuit of an un- 
troubled and unselfish and loving state 
of the human soul in which man is will- 
ing that his neighbor shall share in the 
prosperity and the bounties of God, in 
which he shares. That is the pursuit of 
happiness. Even now it begins to dawn 
anew on this Republic, and in spite of 
strife,—party strife, industrial strife, 
social strife,—the leaven of righteous- 
ness is working in the common man, and 
will yet leaven all humanity. Our prob- 
lem since the war has been the problem 
of production, but the pursuit of happi- 
ness now bids. us stop and inquire 
whether distribution is right and just, 
whether we should not readjust our in- 
dustrial system upon the basis of greater 
justice to the man who is down. 

That is the question that concerns us 
Gs stk «s 

Possibly I may have conveyed some 
erroneous impressions in what I have 
said ; but I say this in conclusion, Utopian 
as it may seem, impractical and dreamy 
as it may seem, that this nation was 
founded not alone on the idea of liberty, 
but the possibility of the individual soul, 
the infinite possibility of the individual. 
That is where the everlasting greatness 
of the great Teacher appears in the light 
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of history, in that He realized the possi- 
bility of the individual soul, and in no 
land under God’s blue sky, in no age, has 
civilization reached a better vision than 
we have in this country. Imperfect, sad- 
ly imperfect yet, but the hope of the 
ages. In spite of all the unrest and 
turbulence upon the surface, at the cen- 
ter the Master speaks, and as the Master 
was called when the ship was in the 
storm to still the tempest, so all that is 
needed for good government here and 
now, whoever is President, for real and 
permanent prosperity, is the spirit of the 
Master which is forever saying, Do unto 
others as ye would that they should do 
unto you. Peace, be still. 

The verdict'of the world has always 
been wrong. Cowardice has been in high 
places. Pilate sat on the throne, with 
truth manacled and in chains before him, 
and a good, loyal, clear-visioned wife saw 
the danger and warned him. But no; 
Pilate did just what you and I do when 
we stop to count votes back in the dis- 
trict that we come from. He consulted 
the people. He worshiped numerical 


majorities, forgetting that one with God 


is a majority. He could not distinguish 
between that which is heaven-born and 
potential,—the inner soul of the people, 
—and the passion and hate of the ignor- 
ant, and the world’s humiliation and dis- 
grace followed, because a coward sat on 
the bench, a coward who feared the peo- 
ple. Yes; he feared the people. He 
feared that which was worst in the peo- 
ple, not that which was best, but never- 
theless he feared that in the people which 
was more at the surface, and the world’s 
great Teacher went to the cross. 

Only the man who will stand, if right 
demands it, against that which seems to 
be popular, and true as the needle to the 
pole follow duty’s path, deserves a name 
in history. Better have one day here 
and speak the truth that God has given 
you than dwell here half a century to be 
the toy of every shifting and momentary 
passion of men. 

The world’s verdict has been wrong in 
every age. No great pioneer of truth 
has been received in his day. They have 
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endured chains and dungeons, persecu- 
tions and, finally, death in defense of the 
truth, because the people of their day 
were not up to the leadership of the day. 
It will be so, but not always, I hope, for 
I have the feeling that here there will 
be such a universal predominance of 
good fellowship and brotherhood as to 
render it impossible that a great man 
shall be denied in his day. But the 
world’s verdicts have been wrong. 

I read somewhere the other day among 
some old papers that I fished out in my 
library a poem, which I wish I had, and 
if I had known I was going to speak to- 
day I would have brought it here. It is 
about the world’s real victors. They 
are, after all, the vanquished. The world 
gave them no crown. He pictured the 
real hero as the man who meets defeat 
for the right. He “sang the hymn of 
the conquered, -who fell in the battle of 
life, the hymn of the wounded, who died 
overwhelmed in the strife.” 

It was written by a man by the name 
of Story; I think he was the son of 
Judge Story. He was an artist. He 
pays a tribute to the obscure hero, the 
man who is not dying and selling his soul 
for a little fame or wealth for to-day, 
but who stands heroically in the path of 
duty, trusting God and his own better 
nature for his reward. I close with his 
last lines, worthy of more than a pass- 
ing thought in these times of ours: 

“T stand on the field of defeat, 

In the shadow, with those who are fallen and 
wounded and dying, and there 

Chant a requiem low, place my hand on their 
pain-knotted brows, breathe a prayer, ¢ 

Hold the hand that is helpless, and whisper, 
“They only the victory win, 

Who have fought the good fight, and have 
vanquished the demon that tempts us 
within ; 

Who have held to their faith unseduced by 
the prize that the world holds on high; 
Who have dared for a high cause to suffer, 

resist, fight—if need be, to die 

Speak, History! Who are Life’s cenit Un- 
roll thy long annals, and say 

Are they those whom the wort called the 
victors—who won the success of a day? 

The martyrs, or Nero?) The Spartans who fell 
at Thermopyle’s tryst, 

Or the Persians and Xerxes? His judges or 
Socrates? Pilate or Christ?” 
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The Courts and the Labor Question 
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HIS complex situation 
with its puzzling as- 
pects, that has come 
to be known as the 
“labor question,” is 
one that our courts 
are more and more 
intimately concerned 
with. If solutions 
are ever to be 
reached, they can be arrived at only by 
court assistance. One who is strongly 
impressed with this fact cannot help 
wishing that a better record had been 
made thus far in this direction. It is 
beyond dispute that errors have been 
made, and that from the point of view 
of public interest they have been very 
costly. With this simple question of 
fact it is not necessary to tarry long. 
The record has been made and cannot 
be recalled. At the same time, and side 
by side with it, stands a long list of 
conspicuous cases of work well done, and 
one must not lose sight of this. In many 
instances courts have contributed large- 
ly to a normal, healthy progress, preserv- 
ing the good of the past, and adding to 
it valuable solutions of present difficul- 
ties. 

Conscious that the present and imme- 
diate future present for legal considera- 
tion problems of the most delicate com- 
plexity, one cannot help but raise the 
question, What is coming? How will 
the courts discharge their duties to the 
public when these difficult questions are 
brought before them? 

There is no opportunity in a brief 
space to enter upon a discussion of 
the general questions of criticism of 
court procedure and court efficiency now 
so generally current. It is necessary to 


S, 


confine the discussion to a more limited 
field. 


Author of ‘‘The Attitude of American Courts in Labor Cases”’ 





261 


Interpretation of Common Law. 


The matter of most fundamental im- 
portance is that of the common law and 
the court’s interpretation of it. Here the 
court cannot escape criticism. It is right 
that it should be made a topic of dis- 
cussion, for upon the court’s attitude 
upon this point depends its ability to 
meet successfully these issues. It will 
be at once recognized that the common 
law is a product of development. Early 
tribes experimented, found the best ways, 
formed habits of acting that conformed 
to these ways, thus avoiding pain or in- 
creasing pleasure, developed these into 
customs, and made the customs binding. 
Primitive peoples knew no force more 
binding than that of custom. The cus- 
tomary relations might be violated only 
by paying the penalty, often very severe. 
Thus common law came into being. In 
these early times changes were very few, 
and came with a slowness that to the 
modern mind is almost incomprehensible. 
As industry attracted so little the atten- 
tion of primitive leaders, changes here 
were even less frequent. Custom ruled 
supreme in matters of food, clothing, and 
shelter, and the provision to satisfy these 
needs was made in a manner unchang- 
ing for generations, and even centuries. 
By the time that our constitutions were 
formulated, these customs, modified 
somewhat but with great slowness, had 
been woven into the fabric of the com- 
mon law. These general principles were 
embodied in our several constitutions. 
The English common law, except as mod- 
ified by statutes and by changes of condi- 
tions in the new world, became the com- 
mon law of the new nation. Thus the 
roots of this noble product of civiliza- 
tion run deep into the past, and it is 
entitled to great respect. But it must 
be remembered that when changes in 
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environment or in social organization did 
come in the past, changes in the common 
law followed. It never was an unchang- 
ing thing. Blackstone allowed that 
changes of environment from England 
to the colonies would alter the common 
law. 


Changes in Society and in Law. 


These, let it be repeated, are facts of 
common knowledge. Judges will recog- 
nize them as readily as others. But when 
on the bench the truth seems often to 
escape them, and their decisions and 
opinions are made, interpreting common 
law as an unchanging product, the one 
thing immutable in a world of change. 
In a day when old things are passing 
away and all things are becoming new, 
it gives one a strange sensation to hear 
judges insisting that legal principles well 
adjusted to life a century ago must be 
applied to the present, when the life of 
to-day is so fundamentally different. 
New relations, new obligations, new 
forms of property, new ideas of liberty 
and of justice, recognized everywhere 
and adopted generally, are not admitted 
even to exist before the court. Old re- 
lations, old obligations, old forms of 
property, and old ideas of liberty and 
of justice, everywhere admitted to be 
obsolete to a twentieth century civili- 
zation, are by the court declared to be 
existent, valid, and vital. So long as 
this continues, there will necessarily be 
an impairment of the efficiency of our 
courts in performing their duties. They 
cannot turn the current of twentieth cen- 
tury life back into the old eighteenth 
century channels. In the face of this 
fact it must not be forgotten, however, 
that there must remain some connection 
with the past. We cannot cut all our 
wires that convey to us the life of former 
generations. The adjustment is a diffi- 
cult one. Conservatism has its important 


place. That place, however, is by the 
side of progress. It cannot occupy the 
seat alone. 


The crux of the difficulty lies in the 
suddenness with which the changes oc- 
cur. Changes in the law are proverbial- 
lv slow. The result is that they lag far 
behind the rapid changes in modern life. 
Thus it often develops that when a 


change in the law is finally made it is 
no longer applicable to the conditions 
that it was intended to meet, because of 
new changes. The glacier, seemingly 
stationary, moves slowly down the hill- 
side, adjusting its solid substance to the 
conditions of its progress. When under 
the influence of a warmer sun its rigidity 
lessens, the solid ice becomes fluid water, 
and it rushes down with a tempestuous- 
ness beyond control. Much the same are 
the conditions of the common law and 
its adjustment to social needs. The nine- 
teenth century produced such sweeping 
changes that it has been quite impossible 
for the common law, by its old methods 
of adjustment, to keep pace with social 
needs. 


Permanency and Value of Common Law. 


Evidently this contention of the perma- 
nency and value of the common law is 
not new. In the Philadelphia Cord- 
wainers’ Case, 1806, the recorder in his 
charge to the jury dwelt upon this topic 
at some length. The volumes of the 
common law, he asserted, must be con- 
sulted in by far the greater number of 
causes that come before tribunals. That 
“invaluable code” with its “profound 
provisions” is the matured depository of 
all rights. Its enemies “do not attack 
it as a system,” but single out only a 
part of it, and declare that absurd with- 
out understanding it. “To treat it 
justly,” the recorder adds, “they should 
be able to comprehend the whole. No 
other persons are competent judges of 
it. As well might a circle of a thousand 
miles diameter be described by the man 
whose eye could only see a single inch, 
as the common law be characterized by 
those who have not devoted years to its 
study. Those who know it know that 
it regulates with a sound discretion most 
of our concerns in civil and social life. 
Its rules are the. result of the wisdom 
of ages.” This dictum obviously did not 
accord with the view of one of counsel 
in the New York Cordwainers’Case, 
three years later. To attack the com- 
mon law in detail, as he told the jury 
in that case, seemed to him “not the 
worst generalship; all enemies attack 
each other in the weakest part of their 
lines.” The advocate continued his dis- 
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cussion by further reference to the Phila- 
delphia recorder. “It is said that no 
man who does not understand the whole 
of it is fit to judge of any part of it. 
If that be so, I think it will have its 
privilege of clergy, for there lives not 
a judge upon earth who is entitled to 
cognizance of it. Lord Coke, who inked 
more paper with it and bestowed more 
time and study upon it than perhaps any 
other, exclaims that ever with increase 
of knowledge cometh increase of doubt. 
He also says that in its fictions consists 
all its equity. He that is to judge of 
it, then, must not increase his learning 
for that would increase his doubts and 
render him, as it were, Doctor Dubitan- 
tium. And he must addict himself to 
fiction to comprehend its equity. When 
he has done this he will have the quali- 
fications that belong to knave and fool.” 


Confusion of Common and Constitutional 
Law. 


Obviously the interpretation of com- 
mon law is of unparalleled importance. 
To fit its meaning to modern conditions 
is imperatively necessary. To endeavor 
to retain the century-old content as ap- 
plicable to current business and social 
organization is blindly foolish. This dif- 
ficulty alone is in itself serious enough. 
But when the judges of our courts con- 
fuse common law and constitutional law 
the seriousness is greatly augmented. It 
is not to be denied that the constitutions 
were intended to embody the principles 
of the common law as then formulated. 
But written constitutions are not in- 
tended to be changing. Their virtue is 
permanency. What, then, of the com- 
mon law embodied in them, when the 
virtue of the common law is changeabil- 
ity and adaptability? Perhaps no errors 
more serious have been made by any of 
our courts than those that occur at this 
point. To develop a common-law prin- 
ciple, and then confuse it with constitu- 
tions, is fatal to that legal readjustment 
necessary to all normal progress. An 
instance of two results growing out of 
essentially the same case is found in the 
very recent opinions of the Wisconsin 
and the New York courts in the work- 


men’s compensation cases. The con- 
flict between common-law rules of lia- 
bility and modern conditions in industry 
is too familiar to need review. This 
Wisconsin court in its opinion holds this 
legislative policy economically, sociolog- 
ically, and morally sound. That the com- 
mon law is adequate to the needs of the 
case is an assertion that must be treated 
as a jest on a serious subject. Meeting 
the situation very directly, the opinion 
says: “When an eighteenth century 
constitution forms the charter of liberty 
of a twentieth century government, must 
its general provisions be construed and 
interpreted by an eighteenth century 
mind surrounded by eighteenth century 
conditions and ideals? Clearly not. This 
were to command the race to halt in its 
progress, to stretch the state upon a 
veritable bed of Procrustes.” Borgnis 
v. Falk Co. 147 Wis. 327, 37 L.R.A. 
(N.S.) 489, 133 N. W. 209. 

Contrasting this progressive view with 
that of the New York court, the differ- 
ence is impressive. There is, to say the 
least, serious confusion of common law 
and constitution. This appears clearly 
in the following passage from the opin- 
ion: “The statute, judged by our com- 
mon-law standards, is plainly revolu- 
tionary. The radical character 
of this legislation is at once revealed by 
contrasting it with the rule of the com- 
mon law. Under our form of 
government, however, courts must re- 
gard all economic, philosophical, and 
moral theories, attractive and desirable 
though they may be, as subordinate to 
thé primary question whether they can 
be moulded into statutes without in- 
fringing upon the letter or spirit of our 
written constitutions. When our 
constitutions were adopted, it was the 
law of the land that no man who was 
without fault or negligence could be held 
liable in damages for injuries sustained 
by another. It is conceded that 
the liability in the new law is a liability 
unknown to the common law, and we 
think it plainly constitutes a deprivation 
of liberty and property under the Fed- 
eral and state constitutions.” Ives v. 
South Buffalo R. Co. 201 N. Y. 276, 
34 L.R.A.(N.S.) 162, 94 N. E. 431, 
Ann. Cas. 1912 B, 156. 
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Force of Precedent. 

Closely related to this source of dif- 
ficulty and error is the binding force of 
precedent. This the courts are ever 
ready to subject themselves to, appar- 
ently without question. That new con- 
ditions may arise to make principles for- 
merly applicable totally inapplicable 
seems altogether reasonable. Yet in 
such cases courts have openly declared 
themselves bound by the precedent of 
the former opinion, and have rendered a 
decision positively injurious to the gen- 
eral welfare. This preference for prece- 
dent in the face of changing condi- 
tions will be evident to one who reads 
the opinions in the five hundred and 
more labor cases in the higher courts in 
the last half century. The cases and the 
conclusions are more fully set forth in a 
chapter on “Conditions Versus Prece- 
dent,” in the writer’s book, “The Atti- 
tude of American Courts in Labor 
Cases.” The situation here so apparent 
emphasizes the great need, already recog- 
nized in many quarters, of a change in 
legal education. Current law periodicals 
are strongly emphasizing this need. It 
cannot be over-emphasized so long as 
curricula of law schools remain un- 
changed. The tendency is to produce 
persons trained for the law who answer 
too nearly the exaggerated description 
given by counsel in the New York Cord- 
wainers’ Case above referred to. The 
jurist described there is a “great legal 
antiquarian who lives amongst the old 
fathers of the law, who estranges him- 
self from his friends, . to haunt 
with such musty companions, 
who spends his mornings with Sir George 
Croke and Sir Harbottle Grimstone, and 
his evenings with the Mirror of Justice 
and Javaise of Tilbury.” 
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Influence of Conditions. 


There is no space in a brief article to 
make reference to special cases in justi- 
fication of the position taken. That has 
been done at length in the writer’s book 
above referred to. The record of courts 
in all of these instances is not an un- 
broken one. Some opinions are excel- 
lent types of the influence of conditions 
in shaping decisions. Of these, Muller 
v. Oregon is the best, while for one of 
the worst from the same great court, 
Lochner v. People of the State of New 
York would have to be named. 

In passing upon the validity of legis- 
lation enacted by state legislatures, the 
inattention to conditions becomes most 
noticeable. In considering the rights of 
organizations of laborers, and what union 
men may or may not do within the law, 
the principles of the common law have 
been held to, quite too literally and with- 
out regard to the one overwhelmingly ob- 
vious fact of all modern industry, name- 
ly, association and group action. 


Flexibility of Legal Systems. 


In conclusion it may be reiterated that 
courts are not justified in viewing the 
law as having attained finality. As so- 
cieties grow, the legal form that shapes 
them must grow also. Law can never 
be an unchanging science so long as 
societies are dynamic. In the last analy- 
sis, constitutions and legal systems are 
made for societies, and not societies for 
constitutions and legal systems. As so- 


cieties change, the system of law must 
be flexible enough to allow the change, or 
it cannot endure. 


forge & Boek 











The Attitude of Our Courts 
Towards Labor 


BY CHARLES C. MOORE 
Author of ‘‘Moore on Facts” 


T is not the purpose of 
writer of this paper 
to cite and justify 
or condemn numer- 
ous cases where 
courts have ren- 
dered decisions 
involving rights as- 
serted by working- 
men as against em- 
ployers, but merely to suggest a few 
considerations that may be entitled to a 
place in discussions of specific instances 
of alleged “fossilization” of judges in 
respect of questions arising in such 
cases. 

Jus dicere non jus dare is the office 
of judges; it cannot be otherwise until 
the people alter our system of govern- 
ment. And the rule of stare decisis 
often prevents courts from keeping pace 
with the best minds of the rest of the 
world. The rusticum judicium in the 
admiralty courts, which divides the dam- 
ages in cases of collision between two 
vessels when both are guilty of negli- 
gence contributing to the collision, the 
same principle being applicable to all 
other cases of marine tort founded upon 
negligence (The Max Morris, 137 U. S. 
1, 34 L. ed. 586, 11 Sup. Ct. Rep. 29), 
would very likely be deemed to operate 
more justly in negligence cases in com- 
mon-law courts than the severe common- 
law rule which allowed no recovery 
whatever where the plaintiff was charge- 
able with contributory negligence. But 
no court administering the common law 
would now think of adopting the ad- 
miralty rule. The Federal employers’ 
liability act of 1908 (35 Stat. at L. 65, 
chap. 149, U. S. Comp. Stat. Supp. 1911, 
p. 1322), abolishes the defense of con- 





tributory negligence, but provides that 
“the damages shall be diminished by the 
jury in proportion to the amount of 
negligence attributable to such em- 
ployee.” The legislatures of at least 
two states, Florida and Georgia, had 
long previously enacted the same pro- 
vision. Despite those legislative find- 
ings that the common-law rule is unjust, 
none but a court of freakish inclination 
would coin and utter the statutory doc- 
trine as common law. The Illinois su- 
preme court bull-moosed for a good 
many years with a comparative negli- 
gence rule——which did not, however, 
like the statutory enactments above men- 
tioned, touch the question of damages— 
but it had few followers, and after a 
while returned to the standpatter fold. 

Prior to the decision in a New Hamp- 
shire case presently to be cited, it was 
supposed to have been settled by Eng- 
lish and American authorities that where 
a party expressly contracts to labor for 
a specified period and for a specified 
total amount as compensation for the 
entire services, if he fails to fulfil the 
contract by performing the whole labor 
contracted for he is not entitled to re- 
cover anything for the labor actually 
performed, however much he may have 
done toward the performance. This con- 
clusion was based upon the technical 
reasoning that the performance of the 
whole labor is a condition precedent, and 
the right to recover anything dependent 
upon it; that the contract being entire 
there can be no apportionment; and that 
there being an express contract no other 
can be implied, even upon the subse- 
quent performance of service. But in 
Britton v. Turner, 6 N. H. 481, 26 Am. 
Dec. 713, decided in 1834, a very elab- 
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orately considered and rather celebrated 
case, where the plaintiff had agreed to 
work for the defendant for one year, 
and the defendant was to pay for that 
labor $120, and the plaintiff abandoned 
his contract without cause before the 
year was out, it was nevertheless held 
that he could recover as much as the 
labor was reasonably worth, there being 
no evidence of any special damages sus- 
tained by the defendant in consequence 
of the nonperformance of the contract. 
The opinion was written by Mr. Justice 
Parker, afterward Chief Justice of the 
court. In his portrait, painted for the 
state capitol, the artist, pursuant to in- 
structions, shows him seated with his 
hand on a page in an open book, and the 
index finger is pointing to Britton v. 
Turner, supra. Here are some extracts 
from the opinion: “A party who con- 
tracts to perform certain specified labor, 
and who breaks his contract in the first 
instance, without any attempt to per- 
form it, can only be made liable to pay 
the damages which the other party has 
sustained by reason of such nonperform- 
ance, which in many instances may be 
trifling; whereas a party who in good 
faith has entered upon the performance 
of his contract, and nearly completed it, 
and then abandoned the further per- 
formance,—although the other party has 
had the full benefit of all that has been 
done, and has perhaps sustained’ no 
actual damage,—is in fact subjected to 
a loss of all which has been performed, 
in the nature of damages for the non- 
fulfilment of the remainder, upon the 
technical rule that the contract must be 
fully performed in order to a recovery 
of any part of the compensation. 

“By the operation of this rule, then, 
the party who attempts performance 
may be placed in a much worse situation 
than he who wholly disregards his con- 
tract, and the other party may receive 
much more, by the breach of the con- 
tract, than the injury which he has sus- 
tained by such breach, and more than he 
could be entitled to were he seeking to 
recover damages by an action. . . . 


“We have abundant reason to believe 
that the general understanding of the 
community is that the hired laborer shall 
be entitled to compensation for the serv- 
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ice actually performed, though he do not 
continue the entire term contracted for, 
and such contracts must be presumed to 
be made with reference to that under- 
standing, unless an express stipulation 
shows the contrary. It is easy, if 
parties so choose, to provide by an ex- 
press agreement that nothing shall be 
earned if the laborer leaves his employer 
without having performed the whole 
service contemplated, and then there can 
be no pretense for a recovery if he vol- 
untarily deserts the service before the 
expiration of the time. 

“The amount, however, for which the 
employer ought to be charged, where the 
laborer abandons his contract, is only the 
reasonable worth, or the amount of ad- 
vantage he receives upon the whole 
transaction and, in estimating 
the value of the labor, the contract 
price for the service cannot be ex- 
ceeded. ‘ 

“This rule, by binding the employer 
to pay the value of the service he actual- 
ly receives, and the laborer to answer in 
damages where he does not complete the 
entire contract, will leave no temptation 
to the former to drive the laborer from 
his service, near the close of his term, 
by ill treatment, in order to escape from 
payment; nor to the latter to desert his 
service before the stipulated time, with- 
out a sufficient reason; and it will in 
most instances settle the whole contro- 
versy in one action, and prevent a multi- 
plicity of suits and cross actions.” 

“There are few cases to be found in 
the books more consistently reasoned 
than this one [Britton v. Turner] in the 
supreme court of New Hampshire, al- 
though the decision stands directly op- 
posed to the settled law of this state,” 
said Comstock, J., in Smith v. Brady 
(1858) 17 N. Y. 173, 185, 72 Am. Dec. 
442. “In this state,” he continued, “no 
encouragement has been given to that 
loose and dangerous doctrine which al- 
lows a person to violate his most solemn 
engagements, and then to draw the in- 
jured party into a controversy concern- 
ing the amount and value of the bene- 
fits received.” The courts in several 
states have followed Britton v. Turner. 
But a majority of courts still adhere to 
the old rule (see 24 L.R.A. 234, note), 
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and can hardly be characterized as molly- 
coddles for declining to exercise the 
functions of the legislative department, 
which is continually engaged in abolish- 
ing or modifying common-law rules. “If 
we were authorized to make the law, in- 
stead of announcing it as already made, 
we would unhesitatingly hold” in accord 
with Britton v. Turner, said Cooper, J., 
in Timberlake v. Thayer, 71 Miss. 279, 
14 So. 446, 24 L.R.A. 231. 

“Our duty is to administer the law as 
we find it,—not to amend it.” Per 
Baron Bramwell in Thompson v. Ross 
(1859) 5 Hurlst. & N. 16, 18. Now, 
“the law as we find it’ may have be- 
come established at a time when the 
laboring man was little esteemed. In 
“An Essay Toward the Expression of 
Shakespeare’s Genius,” Richard Grant 
White says: “Three hundred years ago 
the husbandman and the mechanic were 
degraded in the world’s eyes. . . . It 
is because the workingman, whether his 
labor be rude or skilled, has raised him- 
self, has in fact become another man, 
that the world now awards him a con- 
sideration which he did not receive in 
the days of Queen Elizabeth.” Much 
of the law of master and servant has its 
roots in decisions rendered when labor- 
ers had not advanced far toward their 
present estate from their lowly condi- 
tion in “the spacious days of great Eliza- 
beth.” 

In Hutchins v. George (1888) 44 
N. J. Eq. 124, 14 Atl. 108, a bequest of 
money for the gratuitous distribution of 
Henry George’s works was pronounced 
invalid, chiefly, it seems, because in 
“Progress and Poverty” the author had 
said: “Historically, as ethically, private 
property in land is robbery.” It would 
not be fair to cite that case as indicative 
of the attitude of courts or of the law 
toward the advocates of novel doctrines 
in political or kindred sciences; the de- 
cision was that of a single and narrow- 
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minded vice chancellor, and was unani- 
mously reversed on appeal in George v. 
Braddock (1889) 45 N. J. Eq. 757, 14 
Am. St. Rep. 754, 18 Atl. 881, 6 L.R.A. 
511, where Chief Justice Beasley said: 
“These works of Henry George have 
greatly elucidated and enriched in many 
ways the subjects of which they treat,” 
and “they are very valuable contribu- 
tions to the science of economics.” 
Assuming that the legislation of a 
state faithfully reflects the sentiment of 
the majority of the citizens, may not the 
judges in that state, without exposure 
to just reproof, manifest exceptional 
conservatism if the state legislature is 
exceptionally nonprogressive? We fre- 
quently find courts taking a long step 
in advance of decisions elsewhere, and 
citing local legislation as indirectly au- 
thorizing or demanding the new depar- 
ture. See, for example, the opinions in 
Re Hall, 50 Conn. 131, 47 Am. Rep. 
625, and Ricker’s Petition, 66 N. H. 207, 
29 Atl. 559, 24 L.R.A. 740, where 
women were held eligible for admission 
to the bar. Per contra, may not courts 
property take a “reactionary” attitude if 
the state legislation points backward? In 
at least one of the United States, by ex- 
press statutory permission, a child of the 
age of twelve—on his or her twelfth 
birthday—may be employed sixty-six 
hours a week in factory work. In an- 
other state the statute forbids employ- 
ment of minors under the age of four- 
teen in factories, and requires edu- 
cational qualifications of minors under 
sixteen, before they can be so employed, 
that would exclude a good many mem- 
bers of the bar. Shall we insist that the 
judges in those states ought to think 
alike on all questions concerning labor, 
when the legislators differ so widely? 


Partin 2NWoore 








Basic Theory of the Illinois Work- 


men’s Compensation Law 


BY JOHN THOMPSON WHITE 
Of the Chicago Bar 


HE theory of the com- 
pensation law is based 

on the assumption 
$\ that when a worker 
is injured in an in- 
dustry, the loss to 
him was occasioned 
by the industry, and 
that the products of 
the industry should 
be charged with his losses, and should 
pay for them. The service which he 


renders to the industry employing him 
is, like the capital stock, machinery, or 
raw material, part of the assets of the 
industry; and any injury which he sus- 


tains while working is a material loss 
not only to him, but also to the indus- 
try; and as broken machinery or shrink- 
age in raw material is necessarily charged 
up to the industry, or placed under the 
head of profit and loss, so should the 
disabling of a worker be charged in dol- 
lars and cents to the industry. 

To illustrate: An engineer is in 
charge of an engine, one of the cylinder 
heads of the engine blows out; the en- 
gine is repaired; and the cost of such 
repair is charged to the business as an 
incident to such business; but at the time 
the cylinder head blows out the engi- 
neer’s leg is badly burned and scalded 
by the escaping steam, and the loss of 
time occasioned by the man’s injured leg 
is ignored, unless he enforces his claim 
in the courts. If he sees fit to demand 
reparation by process of law, he is 
fought like an enemy. In justice and 
equity his loss should be paid for, the 
same as the loss on the engine. If a fire- 
man, policeman, or member of the Army 
or Navy is injured while on duty, he 
is pensioned; the municipality or gov- 
ernment acknowledges him to be a pro- 


tector of property or persons, and makes 
provision for him and those dependent 
upon him for support. This is exactly 
what the Illinois workmen’s compensa- 
tion law proposes for the worker. 

Before the advent of this law, when 
an injured worker endeavored to en- 
force his claim for damages he was 
fought as an enemy; and when the com- 
pany’s attorney was not able to do it 
as fully as the company liked, a liability 
corporation was hired to take charge of 
the matter, and every effort was made 
to defeat or compel the worker, who was 
honestly trying to assert a right which 
was his under the law, to withdraw from 
the fray. And very often the cost of 
litigating his meritorious claim proved 
so enormous because of numerous de- 
lays, new trials, and appeals that his lack 
of funds forced him to abandon his 
cause, unless he was fortunate enough 
to have pecuniary assistance rendered 
him by those who perceived the equity 
of his claim. 

An industry or corporation is neces- 
sarily interested in, in fact deals directly 
with, two elements,—materials and men. 
Of the two it is true that men are the 
more valuable and important. Has ever 
a corporation been organized that did not 
lay aside a fund, or make analogous pro- 
vision, for “depreciation” on its ma- 
chinery and buildings? And yet those 
same corporations utterly disregarded 
and overlooked the men in its employ. 
It is indisputable that men who are 
maimed or killed in an industry have a 
superior right to indemnity for their 
losses. 

The foregoing principles form the 
very foundation of the workmen’s com- 
pensation law. The theory on which it 
is based is a series of truths which ap- 
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peals to the law-giver and those who 
must obey the law. The public con- 
science will lend its support to the law 
because the basis upon which it stands is 
right. 

The reasons why it should be support- 
ed are many. That of prime importance 
is that an injured workman may receive 
justice. He is the corner stone of the in- 
dustrial wealth of the country. No in- 
dustry, no matter with what machinery 
its plants are equipped, can dispense with 
his services; he is part of the working 
capital. The second reason appeals very 
strongly to the corporation, and is that 
employers may have fixed liabilities, and 
escape the embarrassment and expense 
of damage suits. Before the enactment 
of this law there was no fixed liability 
in case of injury, as far as the employer 
was concerned. The amount of damages 
awarded to the injured worker all de- 
pended upon the verdict of the jury. 
And the books are full of cases in which 
the injury was slight and the award of 
damages heavy; no one will dispute that 
this was an injustice to the employer. 
And the expense of carrying on a lawsuit 
is very great, and this also the law dis- 
poses of. 

A further reason why the law should 
be supported is that the courts may be 
relieved of the time of trying damage 
suits, and this time devoted to other mat- 
ters, and justice expedited. And this is 
of no mean importance. By an examina- 
tion of the court calendars, especially in 
the large cities, the fact is disclosed that 
a very large proportion of the cases on 
the law side of the court are damage 
cases, with employee on one side and em- 
ployer on the other. There are other 
things which demand the time and at- 
tention of the judges, and if this great 
array of cases can be eliminated by the 
operation of the compensation law, the 
courts will be given an opportunity to 
devote more time to other matters of sig- 
nificant importance, and thus will the 
cause of justice be materially aided. 
Third, the public treasury be re- 


lieved of the expense of these damage 
suits, which equals the judgments recov- 


ered. This should by no means be over- 
looked. 


The taxpayers are the contribu- 
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tors to the public coffers, and the money 
expended in protracted lawsuits could be 
more judiciously spent for their benefit. 
Another reason, tantamount to this, is 
that the public be relieved of the expense 
of caring for the victims of industrial ac- 
cidents. Unless one has occasion to in- 
vestigate, he has no conception of the 
vast sums expended annually by city, 
county, and state governments in caring 
for those who are so unfortunate as to 
be injured while in the employ of some 
manufacturing corporation or other in- 
dustrial concern. These victims, who 
are oftentimes destitute, must be cared 
for at public expense ; they cannot be left 
to suffer and die in a hovel. And the 
burden of rendering them medical as- 
sistance and care in the various public 
institutions must be borne by the peo- 
ple. Instead of this money being used 
to create harbors, lay out parks and 
roads, and improve the general health 
of the people, it is used to help bring 
back to usefulness, or at least to allevi- 
ate the sufferings of these unfortunates. 
This is a grand and noble work, but the 
compensation law shifts the burden of it 
from the shoulders of the public. 

More harmonious relations between 
employers and employees will be pro- 
moted by the compensation law. If an 
employer elects to come under its provi- 
sions, his liability is definite, and the em- 
ployee is advised of that fact. The 
result is manifest. The discordant rela- 
tions between employer and employee 
disappear. It will profit the employee 
nothing to sue, and he is sure that he 
will be indemnified for the injury which 
he has sustained. Surely there is noth- 
ing that can be more instrumental in pre- 
serving the friendly and harmonious re- 
lations which should exist between the 
two. 

And in conclusion it may be said that 
the compensation law will tend to pre- 
vent perjuries. To prevent this most odi- 
ous crime is one of the greatest services 
that the law can render to society. 











Shall America Restrict Immigration? 


BY SOTERIOS NICHOLSON 
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-~> HERE have been some 
jam indications that the pres- 
a ent session of Con- 


%\ gress would witness 
a radical change in 
the present immi- 
gration laws. Not 
only does the enor- 
mous volume of the 
foreign influx into 
this country, overcrowding still further 
the congested districts of our maritime 
cities, present in an acute form the 
problem of how to effect a wider geo- 
graphical distribution of the new popu- 
lation, but so low are the social ideals 
of many of the immigrants that some 
of our best thinkers see in their presence 
a menace to the future of the country. 
The great question is as to what char- 
acter of restrictions will so limit the 
movement to our shores as to insure the 
entry into this country of only such per- 
sons as will grow into citizens worthy of 
the country of their adoption. 






Loss by Emigration. 


It is a well-known fact that the coun- 
try from which the foreigner departs 
is a loser thereby. The reasons are ob- 
vious. That country loses the two 
strong arms of each immigrant, his 
mind, his knowledge, his material sup- 
port, his wealth, and after him, often, 
his immediate relatives, his brothers, sis- 
ters, and parents. It is obvious, there- 
fore, that the country which the immi- 
grant leaves is a loser. 


Emigrants Perform the Hard Labor. 


Now let us see whether the country 
in which the immigrant arrives receives 
any benefit, or loses thereby. The for- 
eigner when he reaches this country, as 
a rule, does not speak the English lan- 
guage, is ignorant of the manners and 
customs of the people, has no position 
in prospect, and does not know how to 
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seek a desirable one. Naturally, there- 
fore, he engages in the first work which 
comes to his hand, and which is usually 
employment offered by one of his coun- 
trymen already established here, or in 
work as a laborer in railway construc- 
tion or repair. Are such people wanted 
in this country at this time? I believe 
they are. 

The reasons are many. In the first 
place nearly everyone born in this coun- 
try has been educated to some degree; 
that is to say, has at least a school, and 
perhaps a college, education. He knows 
enough, therefore, to undertake some- 
thing different from the work of a com- 
mon laborer. He does not have to con- 
fine himself to labor on the railroad 
lines, or similar rough work. Who, then, 
is to perform the hard labor? The an- 
swer is the foreigner. 


Agricultural Employment. 


What restrictions, then, shall Con- 
gress impose upon the entrance of the 
immigrant? Although there are many 
thousands coming to our shores each 
year, this country has yet plenty of 
rough labor to be done, and a great un- 
cultivated area ready to receive many 
thousands of farmers. We have mil- 
lions of acres of public land open to 
settlement by applicants who desire to 
become American citizens and will live 
on the land. Each applicant, whether 
he has the full papers of naturalization, 
or whether he has simply declared his 
intention to become a citizen, may re- 
ceive 160 acres of government land un- 
der what is called the “homestead act.” 
This is the best opportunity that any 
government ever offered to a foreigner. 
Upon his arrival in America, the for- 
eigner, if he but knew it, has many 
fields of labor open to him. It is not 
absolutely necessary for him to go to 
work on the railroad lines. He may 
become a farmer, and in a few years a 
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landowner, paying for his land out of 
the crops he raises. This course, natu- 
rally, would be to the benefit not only 
of the foreigner, but of the country at 
large, as well. It would be to the bene- 
fit of the country because, when the land 
has been put under cultivation and im- 
provements have been built upon it, it 
will pay taxes which it does not now; 
because the crops will be larger when 
the wild land is cultivated; and because 
the government would gain more citizens 
to support it, many of them with a train- 
ing in military affairs which would be 
valuable in case of war. 

Another fact that must be borne in 
mind is that the personnel of the class 
which performs our common labor is 
constantly shifting. Many of the immi- 
grants, after remaining here some years, 
abandon manual labor for something 
better. If the immigration, then, be re- 
stricted to a certain class, or if the im- 
migrant be required to have with him 
$100 in cash before admission, as is in- 
tended by the proposed legislation, it 
will follow that the immigration will fall 
off in numbers, for the simple reason 
that few men who have sufficient money 
to pay for their passage and admission 
will desire to leave their country and 
risk money, health, and life in seeking 
a fortune in a strange land. The result, 
therefore, will be that, as the people of 
this country are being drawn towards the 
cities in large numbers, the farms will 
become more and more deserted, and in- 
calculable detriment will ensue to the 
country at large. 


Educated Classes. 


So far I have been speaking of the 
laboring class of immigrants, which is 
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the most needed in this country. Now 
let us see whether professional men, 
engineers, mechanics, electricians, ar- 
tists, merchants, and other classes of 
people who possess greater talents are, 
or are not, wanted in this country. It 
would seem that the admission of these 
classes of people would also be desir- 
able. Although there are many thous- 
ands in every profession and occupation 
in the United States, yet such immi- 
grants would be an acquisition to the 
country of their adoption. It is the 
mind of this kind of immigrants that 
works, not the hands. That being so, 
they are likely to bring forth many in- 
ventions that, so far, have not been 
thought of in this country. By this state- 
ment I do not mean to imply that the 
Americans are incapable of new inven- 
tions; in fact I think that the Ameri- 
cans are the leaders in this regard; but 
simply to show that the more we have 
of this sort of people the more we shall 
advance in the arts and sciences. 


Restrictions. 


Upon the whole, it seems to me that 
at present there are enough restrictions 
on immigration, and that the matter 
should be left as it is. The foreign coun- 
tries, though, will be only too glad to 
have us restrict immigration. Neverthe- 
less, I believe they would condemn us 
as selfish if we made such restrictions 
without justification or just cause. 
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The Exaltation of Labor. 


HERE is no more hopeful sign of the 

times than the vast volume of labor 
legislation that is being enacted. Never 
have the world’s toilers had such earnest 
champions,—never have political parties, 
both in America and Europe, lent so 
ready an ear to their appeals, or been so 
willing to grant their demands. Labor 
—a term comprehending all persons who 
toil—is rapidly and peaceably coming 
into its own. Acknowledged social 
wrongs are being dealt with in a spirit 
of social justice that recognizes, as never 
before, the dignity of labor and the 
brotherhood of man. The trend in this 


direction is so strong that we may safely 
assume that all needful reforms will be 
speedily instituted. 

There is a new economic philosophy 
abroad in the world, which recognizes 
the social importance of the creators and 
producers of wealth,—which aims at bet- 
ter working conditions, increased com- 
pensation, greater security, higher effi- 
ciency, and wider co-operation. It seeks 
to make our industrial life so full and 
rich that each man’s work shall become 
a pleasure in itself. There is a new doc- 
trine of labor which would crown it with 
a spirit of service, and confer upon it 
spiritual as well as material rewards. 
Why may not our work be cultural and 
even religious,—full of those sentiments 
which humanize and civilize? 


“Mightier than Egypt’s tombs, 

Fairer than Grecia’s, Roma’s temples, 
Prouder than Milan’s statued, spired cathedral, 
More picturesque than Rhenish castle-keeps, 
We plan even now to raise beyond them all, 
Thy great cathedral, Sacred Industry.” 


The builders of our industrial fabric 
of the future are many. Their efforts 
are directed to the attainment of such 
objects as compulsory insurance against 
accidents and indemnity for injuries; old 
age pensions; maximum hours of labor; 
minimum scales of wages; the elimina- 
tion of young children from factories; 
improved conditions for women who do 
sweatshop work in the great cities, and 
the creation of departments and bureaus 
and commissions charged with the col- 
lection of statistics and the general duty 
of safeguarding the interests of indus- 
trial workers. 


Department of Labor. 


Mr. Sulzer’s bill providing for a sep- 
arate Department of Labor whose head 
shall be a cabinet officer has passed the 
House of Representatives, and is at this 
writing pending before the Senate, where 
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its passage is confidently anticipated. We 
are glad to present in this number Mr. 
Sulzer’s argument in behalf of this meas- 
ure. The establishment of this depart- 
ment, with the power of mediation in 
trade disputes and the right to appoint 
conciliators when it is deemed wise to do 
so, will tend to promote that industrial 
peace so essential to prosperity although 
the Secretary of the Department of La- 
bor is given no power to enforce his own 
views upon either party. 


Children’s Bureau. 


On April 9th, President Taft affixed 
his signature to the bill providing for a 
Children’s Bureau, and has since appoint- 
ed Miss Julia C. Lathrop, of Chicago, as 
its chief. Miss Lathrop is well known 
as a co-worker of Jane Addams at Hull 
House. She has not hesitated to risk her 
life when pestilence threatened, has in- 
vestigated the conduct of various chari- 
table institutions, and been the means of 
bringing about needed reforms in their 
management, and was largely instru- 
mental in securing a juvenile court and 
probation law for Illinois. 

The most precious thing which a na- 
tion has is its children. These, something 
like 41,000,000 in number, will be com- 
mitted to the maternal care of Miss La- 
throp, who will watch over their inter- 
ests. 

It will be the duty of the Bureau to 
investigate and report upon questions of 
infant mortality, orphanages, diseases of 
children, employment of children, and 
juvenile courts, together with questions 
of legislation affecting children in the 
several states and in the District of Co- 
lumbia. 

The communication to the public au- 
thorities and to parents of the facts as- 
certained, as well as proper information 
regarding them, ought to reduce the ap- 
palling infant mortality of the country, 
estimated at 300,000 deaths per year, as 
well as decrease the percentage of blind, 
deaf, and deformed, whose afflictions are 
often due to lack of simple, preventive 
treatment in infancy. 

A government which expends $3,- 
000,000 annually to gather information 
concerning diseases of cattle, and simi- 
lar matters, may well take notice of vital 
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facts concerning our children’s welfare 
and their betterment, and extend aid 
which will equip them to discharge the 
duties of citizenship and to play their 
part in the struggle of life. 


The Minimum Wage. 


The interests of the community de- 
mand that all workers shall receive fair 
living wages. According to the report 
on this subject presented by Mr. Owen 
R. Lovejoy before the National Confer- 
ence of Charities and Corrections: 

“No state in this country has yet un- 
dertaken to establish a legal minimum 
wage in private employments. The courts 
have always ruled that such laws are a 
direct violation of the right of ‘freedom 
of contract.’ 

“Several states have legislated to keep 
the rate of wages on public work up to 
the ‘current rate’ in private employments. 
Baltimore has fixed a minimum rate of 
$2 a day for all workmen, laborers, or 
mechanics employed by the city. Cali- 
fornia and Nebraska have fixed the same 
rate for persons employed by the city, 
state, or its political divisions, and Ne- 
vada has fixed a minimum rate of $3 a 
day for all public work. 

“In the Federal printing office the 
wages for linotype and monotype oper- 
ators have been fixed by Congress at $.60 
an hour; and all Federal workmen not 
on an annual salary receive a 50 per cent 
advance for Sunday labor. 

“Wisconsin requires all contracts be- 
tween employers and employees to be 
open to inspection by the industrial com- 
mission, and the commission must pub- 
lish annually at least 250 pages of infor- 
mation on the contracts. 

“Massachusetts protects the already 
low wages of textile workers by provid- 
ing that no hour worker in manufactur- 
ing or mechanical establishments may be 
docked for time lost while waiting in the 
shop for machinery to be repaired. A 
commission to study wages has recently 
reported, and a wage board bill is now 
before the legislature of that state. 

“Ohio is considering a provision for 
minimum wage boards in the new Con- 
stitution. 

“In contrast with our failure thus far 
to enact such legislation, minimum wage 
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boards were authorized in England, in 
1900, to cover chain making, machine- 
made lace finishing, wholesale tailoring, 
and paper box manufacture. The inves- 
tigations and recommendations of the 
boards have increased wages for some 
kinds of work 150 per cent, and in some 
cases even more. 

“The industries in which the system 
may be applied are named by Parliament, 
but the board of trade may provisionally 
extend the application of the act to other 
industries, subject to subsequent continu- 
ation by Parliament. The wage boards 
are composed of representatives of em- 
ployers and workers in equal numbers, 
and of other members appointed by the 
board of trade. The act went into ef- 
fect January 1, 1910. 

“England this year enacted a minimum 
wage law for all underground workers in 
coal mines. Its main provisions are: 


(1.) The establishment of joint district 
boards composed of representatives of 
employers and employees, to determine 
rates and general rules; (2.) minimum 
rate of pay, to be part of every contract; 
(3.) minimum wage payable from time 


miners return to work; (4.) miner can 
sue owner for wages of not less than 
minimum rate; (5.) owner’s rights safe- 
guarded by rules for regularity and ef- 
ficiency of work; (6.) noncompliance 
with these rules deprives miner of right 
to minimum wage; (7.) aged and infirm 
miners excepted. 

“Minimum wage boards were estab- 
lished in Victoria in 1896, and are now 
regulating wages for ninety-one trades. 
They also exist in New South Wales, 
West Australia, South Australia, New 
Zealand, and Tasmania. Germany has 
this year provided for wage boards; and 
France, Belgium, Austria, and Switzer- 
land have similar bills under consider- 
ation. 

“Practically all continental countries 
have systems of industrial courts where 
aggrieved workers may appeal for jus- 
tice.” 


The Coming Age. 


“Individuals,” said Hon. Frank M. 
Nye in a recent address in the House 
of Representatives, “may go up or go 
down, but the great tide of civilization 
moves on, I trust, to better conditions 


Case and Comment 


and to a more fraternal spirit. We are 
coming to recognize labor as the founda- 
tion of all, that it is the philosopher’s 
stone that transmutes all substances into 
gold, and that it should have its just and 
righteous share of that which it pro- 
duces ; and because that feeling is grow- 
ing in the human heart the future of the 
American laborer and the future of the 
employer, too, is brighter than it ever was 
before. Unity is to-day the motto, and 
ought to be of our civilization. Coercive 
policies cannot permanently prevail. 
Peace on earth, good will to men,—all 
men.” 


Indiana State Bar Association. 


TT HE 16th annual meeting of the State 
Bar Association of Indiana was held 
at the Oliver hotel, South Bend, Indiana, 
on July 10th and 11th. Hon. Samuel 
Parker of South Bend, president of the 
Association, delivered the president’s ad- 
dress on “The Courts of Indiana and 
Progressive Legislation.” 

The annual address was delivered by 
Judge Stephen S. Gregory, of Chicago, 
president of the American Bar Associa- 
tion, on “A Historic Judicial Controversy 
and Some Reflections Suggested by It,” 
being a history of the celebrated Booth 
Case in Wisconsin. 

A- special paper was read by Mrs. 
Crystal Eastman Benedict, of Milwau- 
kee, formerly of the New York bar, on 
“Political Recognition of Women the 
Next Step in the Development of De- 
mocracy.” 

Papers were also read by W. W. 
Thornton, of Indianapolis, on “The Con- 
stitutional Convention of 1816;”’ Louis 
B. Eubank, of Indianapolis, on “The 
Trial Court,” and Judge Charles E. Cox, 
chief justice of the Indiana supreme 
court, on “Old Ways or Uncertain 
Seas.” 

The special committee on employers’ 
liability and workmen’s compensation, 
headed by the Hon. Addison C. Harris, 
of Indianapolis, presented an elaborate 
printed report. 

The following officers were elected: 
President, Frank E. Gavin, Indianap- 
olis; Vice-President, John L. Rupe, 
Richmond ; Secretary, George H. Batch- 
elor, Indianapolis; Treasurer, Elias D. 
Salsbury, Indianapolis. 















Is It a “Laggard Profession?” 


Editor CasE anp CoMMENT :— 

One thing is sure. If the “legal profession,” 
as people call it when they mean the bar, has 
lagged in the march of progress, men will 
know it, and no denial of mine or assertion 
by another will alter the fact or hide the truth. 
Therefore I as a lawyer propose to seek for 
the truth in this matter, and to demand that 
others tell it. Bare assertions will not take 
the place of the truth, howsoever high the 
position of him who makes them. 

I quote from a recent article in Case AND 
CoMMENT, whose author has with pains and 
ability made the indictment of the profession. 
This reply is not to him, however, so much 
as it is to the assertions which he in common 
with many others has made. The following 
quotations are expressive of charges that are 
not unique and not new. They will serve to 
develop and join the issues, and to define the 
burden of proof, which in logic as in law he 
who asserts must carry. 

1. “The legal profession has not kept pace 
with the procession in other lines of the 
world’s activity.” 

2. “Our methods are obsolete, and therefore 
cumbersome. Reversals are granted 
it on technicalities that in no way preju- 
dice the rights of accused.” 

3. “What's right got to do with it? . . . 
Ask any lawyer. You go to Sunday School to 
learn what is right, but you go to these books 
to learn law.” 

To the first and the second of these counts 
a general denial is offered, while a demurrer 
seems to be the proper response to the third. 
But let us take them up in their order. 

How do you prove that the bar has lagged 
in the general advancement of science? An- 
swer: You do not prove it, or even try to do 
so. You assert it, and expect the defendant to 
disprove it. Of course you throw in a few 
conclusions of fact that architecture, trans- 
portation, business (whatever that is), and 
education have made wonderful advancement, 
and wind up with the reiteration that the law 
has not. Well, what does it all prove? Noth- 
ing. It does not follow that the law ought 
to have advanced while they were advancing. 
One of them, architecture, is an art, while 
law is a science. Will a man of discernment 
measure science by the criteria of art, or vice 
versa? Take another, transportation, which 
may perhaps be called a science. It is a sci- 
ence dealing largely with material and physi- 
cal elements; not like law, almost wholly with 
human and psychological elements. How can 
they be justly compared, even if one leaves out 
of it the fact that the invention of steam pro- 
pulsion is so recent that one lifetime yet meas- 
ures all there is of modern transportation. 


Correspondence 


Then we come to “business.” 
one of the activities of life, 
derogatively with “business,” 


To single out 
and compare it 
savors of com- 
paring a part with the whole, and condemning 


the smaller for not being the larger. The 
fourth object for comparison is education. It 
is asserted that education has advanced pro- 
digiously while the law has lagged. It is true 
that education has advanced in some of its 
activities, and equally true that it has not ad- 
vanced in others so as to be equal to the de- 
mands upon it. And that brings us back to the 
point of beginning, namely, that proof is 
wholly lacking on the main issue. You might 
just as well argue that baseball has advanced 
faster than law. The truth is that the law 
and the lawyers have advanced their share in 
the progress of the world. They may be over 
technical, but that is relatively a small and 
trivial charge to bring. The technicalities of 
special pleading under the common law were 
worse, and we abolished them, and will soon 
correct such as we now suffer under. More- 
over, it is proper here to remind ourselves 
that, if we will have advancement in the ad- 
ministration of law, we must also have fluc- 
tuations between looseness and technicality of 
procedure. Whether it were more desirable 
to fave the judgment read “go hence without 
day,” or “raus mit dem,’ may depend on the 
passing sentiment of the time. And before we 
leave off from comparing the advancement of 
the legal profession with that of architecture, 
give us evidence of some of the modern 
achievements of architects that surpass in any 
notable degree the buildings of Greece and 
Rome, the Great Wall of China, or the Pyra- 
mid of Cheops. Tell us something more 
capable in the doings of modern transporta- 
tion than the movement of the great stones for 
the building of that same pyramid. Measure 
the commerce of Phenicia with contemporary 
activities, and then compare it with modern 
business measured by its contemporary activi- 
ties, and see how far “business” has really ad- 
vanced. And after that draw at sight on the 
ample resources of education to restate the 
lore of forgotten ages, to tell us by what 
means the ancient Orient gained its admitted 
knowledge of astronomy and other natural 
sciences. 

The second count is that “our methods are 
obsolete, and therefore cumbersome. Rever- 
sals are granted on technicalities that in no 
way prejudice the accused.” Since 1849 much 
more than half of the American states have 
adopted new procedural systems, and in 1873 
Great Britain did the like. These changes 
were radical and profound. Does the critic 
of our new procedural systems assert that ob- 
solete ones were adopted? If not, how and 
when did they become obsolete? And as to 
the remaining states which have modified and 
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kept the common-law procedure, is there any 
evidence of any special complaint? Their 
system is old, but it is not obsolete. All of 
the systems are imperfect, and always will be 
till human institutions are no longer change- 
able and foresight can always forestall eva- 
sion. But the systems now in use are better 
than the old ones were, and the future will 
better these in due time. If the statement that 
reversals are made on technicalities not in 
themselves prejudicial means that sometimes 
they are made on those grounds, it is equiva- 
lent to saying that in an indefinite number of 
instances the courts err. That amounts to 
nothing. How often and in what proportion 
do they reverse for harmless error? Specify 
something, or the charge merits no attention. 
If it is meant that the rules of law or of prac- 
tice authorize reversals on grounds that 
amount to nothing but mere technicality, or 
that by custom of the courts technical grounds 
suffice, then it is false, and every lawyer knows 
it is false. The reports bear out the asser- 
tion that in approximately 1,000 cases every 
year, or one out of every twenty courts refuse 
to reverse on the very ground that the error 
was harmless. Now add to that number all 
those wherein slight irregularities were held 
to be not even harmless error, not error at 
all, and the further number where errors were 
ignored because they were harmless, but no 
mention was made of them, and it is demon- 
strated that scores of times a year in every 
state the courts have refused to do the thing 
they are charged with doing. Of course it 
happens occasionally that technical reversals 
are improperly made. There’s no menace in 
that, only human fallibility; and it is unjust 
to mention it in a way that implies a common 
practice of doing it. The law reports contain 
vast numbers of procedural quibbles, and an 
honest reading of them will convince any law- 
yer that the courts promptly overrule the vast 
majority of all that are raised. Also an hon- 
est reading of the reports of Coke and other 
old reporters will prove that the lawyers of 
those days could quibble with any of to-day. 
In our day it looks worse because we print 


Throughout the law the one increasing pu 
to justice. And to our profession is intrust 
to control, according to law, the tide of human affairs, to pre- 
serve the legal status of men, to harken to “the still sad music 
of humanity,” to voice the spirit of truth, and silence falsehood, 


enforcing right, redressing wrong, fearing God 
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all of it. But there’s no reason to believe 
that there is more of it. 

Finally, the third count against the legal 
profession is that right has nothing to do with 
it, that the courts do not administer justice. 
I demur, and thereby admit it. The courts 
are established for the adjustment of contro- 
versies. Absolute justice resides in Omni- 
science alone. No man knows whereof it con- 
sists, and if his demand for it could be grant- 
ed he would not recognize the gift. “Right” 
lies in the province of religion or ethics. 
“Rights” are the object of law. They do not 
mean the same, and it is no jurisprudential 
subtlety to distinguish them. When we use 
the term “right” in law we always mean “legal 
right,” and not ethical right. Yes, Mr. Critic, 
if you want to get “right” administered you 
will indeed have to go to the Sunday School, 
or to the yellow journalist who can uplift all 
professions but his own, or to some national 
oracle who knows it all, or else to Heaven. 
And the fourth of these affords your best 
chance. 

The bar owes no duty except to the law. 
Every lawyer owes every duty that a citizen 
may owe, and some of them in high degree 
because of his exalted profession and fitness 
to serve as a citizen. He owes as a citizen and 
as a lawyer the duty of defending the bar 
against attempts to load it with duties that it 
cannot rightfully bear. He owes the duty to 
defend the law and the courts when they are 
charged with the shortcomings of legislatures 
and of the electorate. He owes the duty of 
rebuking lawyers who speak loosely or for- 
getfully to the discredit of their profession. 

History vindicates the claim that lawyers 
have done their full share in all the progress 
that society has made, and by the same testi- 
mony warrants the assurance that they will 
do so in the future. Let us assure and con- 
firm the public confidence in the lawyers of 
America by showing that we have confidence 
in ourselves and a decent professional self- 
respect. 

G. F. Lonesporr. 
St. Paul, Minn. 


se runs, to lead 
the commission 


and no man. 


The fault is not in our profession, but in ourselves, if we be 
underlings—F. Charles Hume, Jr. 
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It is the great merit of the common law that it is founded upon a comparatively few broad, gen- 


Ac 


eral principles of justice, fitness, and expediency.—Chief Justice Shaw. 





Carrier — injury to passenger — act of 
fellow passenger. A street car company 
is held in the Wisconsin case of Sure v. 
Milwaukee Electric R. & Light Co. 148 
Wis. 1, 133 N. W. 1098, not liable for 
injury to a passenger standing in the 
vestibule, by the act of a fellow passen- 
ger in releasing, without request from 
or notice to the company, a set brake, 
and letting the handle whirl around, 
where there is nothing to show that it 
ought to have anticipated that passen- 
gers would meddle with its machinery. 
The cases involving the liability of a 
carrier for an injury resulting from the 
negligent or meddlesome act of a fellow 
passenger are treated in the note append- 
_ to this decision in 37 L.R.A.(N.S.) 
24. 


Courts — jurisdiction — counterclaim 
— excess — effect. That a  counter- 
claim pleaded in a justice’s court in- 
volves an amount in excess of the juris- 
diction of the justice is held in Stacey 
Cheese Co. v. Pipkin, 155 N. C. 394, 71 
S. E. 442, not to prevent him from en- 
tertaining and applying it to reduce or 
defeat the principal demand although he 
may not be able to enter an affirmative 
judgment for the excess. 

The effect of a counterclaim in an 
amount in excess of jurisdiction is treat- 
ed in an extensive note which accompa- 
nies this case in 37 L.R.A.(N.S.) 606. 


Criminal law — ex post facto law — 
reducing number of judges. An unusual 
question was presented in Com. v. 
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Phelps, 210 Mass. 78, 96 N. E. 349, 37 
L.R.A.(N.S.) 567, holding that a stat- 
ute passed after the commission of a 
crime, reducing the number of judges 
who shall preside at the trial, is not in- 
valid as an ex post facto law. 


Damages — punitive — infringement of 
trademark. That punitive damages may 
be allowed for the infringement of a 
trademark, although the actual damages 
are only nominal, is laid down in the 
Missouri case of Lampert v. Judge & 
D. Drug Co. 238 Mo. 409, 141 S. W. 
1095, annotated in 37 L.R.A.(N.S.) 
533, which holds that the placing by a 
retailer of inferior cigars in trademarked 
boxes, and making sales therefrom, is 
legal malice, which will justify punitive 
damages in favor of the owner of the 
trademark. 


Divorce — insanity of mother — rights 
of grandparents. Parents of the mother 
of a child, who are given temporary cus- 
tody of it as agents of the court upon 
its granting her a divorce against its 
father, are held in the Washington case 
of Morin v. Morin, 66 Wash. 312, 119 
Pac. 745, 37 L.R.A.(N.S.) 585, to have 
no right to its continued custody as 
against the claims of the father, after 
the mother becomes insane. 

This seems to be a case of first im- 
pression on effect of insanity of parent 
to whom custody of child has been 
awarded upon right of other parent. 
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Duress — securing execution of note. 
A question apparently not previously 
considered by the courts was presented 
in United States Bkg. Co. v. Veale, 84 
Kan. 385, 114 Pac. 229, 37 L.R.A. 
(N.S.) 540, holding that an obligation 
signed by a wife in renewal of one given 
by her husband, by reason of a state- 
ment of one who was a surety on her 
husband’s obligation, to the effect that 
if she did not then sign the obligation 
it would be a great detriment to her hus- 
band, and result in loss and damage to 
him, under the attending circumstances 
was not constrained by duress. 


Evidence — sufficient to support judg- 
ment — change of plaintiff's testimony. 
That a judgment in favor of plaintiff 
cannot, in the absence of any explana- 
tion of the inconsistency, be based on 
evidence given by him which is materi- 
ally inconsistent with his testimony on a 
former trial, upon a matter within his 
personal knowledge, and which supplies 
a weakness in the case as first made, is 
held in Smith v. Boston Elev. R. Co. 106 
C. C. A. 497, 184 Fed. 387, annotated in 
37 L.R.A.(N.S.) 429. 


Highway — abandonment — barriers. 
Where an old road or way becomes dan- 
gerous to travel, and is abandoned or a 
new location established, it is held in 
Daniels v. County Court, 69 W. Va. 
676, 72 S. E. 782, annotated in 37 L.R.A. 
(N.S.) 1158, that public authorities in 
charge of the work must put up barriers 
or warnings to protect persons traveling 
thereon, acting upon the belief, justified 
by appearances, that the old way is still 
open; and it is negligence not to do so. 


Husband and wife — separate estate — 
life insurance. Insurance money collect- 
ed by a widow upon the life of her de- 
ceased husband is held in Hughey v. 
Worner, 124 Tenn. 725, 140 S. W. 1058, 
annotated in 37 L.R.A.(N.S.) 582, to be- 
come her separate estate upon her re- 
marriage, and she may will it free from 
the claims of her husband. 

This decision is in accord with the 
general rule, which, under the provisions 
in favor of married women, seems to be 
that a policy of insurance taken out for 
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the benefit of a married woman, or its 
proceeds, is her separate estate. This 
result is reached regardless of whether 
the policy is issued at the instance of the 
husband or of the wife. 


Insurance — accident — injury in taxi- 
cab — double indemnity. A provision in 
an accident insurance policy, for double 
indemnity in case of injuries received 
while riding as a passenger in a public 
conveyance provided for passenger serv- 
ice and propelled by gasolene, is held in 
Primrose v. Casualty Co. 232 Pa. 210, 
81 Atl. 212, to apply to injuries received 
while a passenger in a taxicab hired 
from one engaged in the business of 
letting automobiles to the public gener- 
ally for hire, whose chauffeur drove and 
controlled the vehicle. 

No other case seems to have passed 
upon the question whether or not a taxi- 
cab hired by an insured falls within the 
term “public conveyance,” but the ques- 
tion as to whether other transportation 
facilities constitute a public conveyance, 
within the meaning of such a term as 
used in an accident insurance policy, has 
arisen in a few cases which are collected 
in the note appended to the foregoing 
decision in 37 L.R.A.(N.S.) 618, where 
the case law pertaining to the scope and 
construction of a provision for indem- 
nity in case of injury while riding in or 
on a public conveyance is discussed. 


Judgment — binding effect — person 
not party. A judgment in favor of a 
taxpayer, enjoining a school district 
from paying out money under certain 
contracts alleged to be invalid, is held in 
Lee v. Independent School Dist. 149 
Iowa, 345, 128 N. W. 533, 37 L.R.A. 
(N.S.) 383, not a bar to an action by the 
contractor to recover against the district 
on quantum meruit for money expended 
and services rendered in reliance on the 
contract, unless the contractor was a 
party to the former proceeding, or so 
connected therewith as to have had an 
opportunity to present therein an issue 
as to his right to recover on quantum 
meruit. 

This is apparently the only case in 
which this specific question has been de- 
cided. 





Jury — right to utilize personal knowl- 
edge. That jurors may, in weighing the 
evidence, utilize whatever personal ex- 
pert knowledge they may have of the 
subject under consideration, and give 
the benefit of their knowledge to other 
jurors who may lack it, is held in Sol- 
berg v. Robbins Lumber Co. 147 Wis. 
259, 133 N. W. 28, annotated in 37 
L.R.A.(N.S.) 790, which further deter- 
mines that jurors may, in determining 
the credibility of evidence, utilize the 
knowledge which they acquired in view- 
ing the premises where the transaction 
out of which the action arose occurred. 

ibel — telegraph company — notice. 
Under a statute imposing a penalty for 
refusal to transmit a telegram, it is held 
in the Missouri case of Grisham v. 
Western U. Teleg. Co. 238 Mo. 480, 142 
S. W. 271, that neither a telegraph com- 
pany nor its operator is guilty of libel in 
transmitting a message stating that 
“board here sold out,” without anything 
to charge the operator with notice of the 
meaning intended to be conveyed, al- 
though it in fact purports to state that 
a committee to select text-books for the 
schools had been bribed. 

The recent cases pertaining to the lia- 
bility of a telegraph company for hand- 
ling a libelous telegram are gathered in 
a note appended to the foregoing de- 
cision in 37 L.R.A.(N.S.) 861, the ear- 
lier cases having been treated in a note 
in 9 L.R.A.(N.S.) 140. 


Mandamus — to review judicial action 
— remand of cause to state court. The 
refusal of a Federal circuit court to re- 
mand a civil cause to the state court 
whence it had been removed as present- 
ing a separable controversy between citi- 
zens of different states is held in Re 
Harding, 219 U. S. 363, 55 L. ed. 252, 
31 Sup. Ct. Rep. 324, annotated in 37 
L.R.A.(N.S.) 392, not reviewable by 
mandamus, which may not be used to 
perform the office of an appeal or writ 
of error. 

Re Harding is a case of especial itm- 
portance, as it sets out at length and dis- 
cusses all the cases which seem to have 
passed directly upon the question wheth- 
er the Supreme Court of the United 
States may issue a mandamus to an in- 
ferior Federal court to compel it to re- 
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mand a case pending therein to the state 
courts, after denial by the inferior Fed- 
eral tribunal of a motion so to remand, 
deducing therefrom not only the general 
rule applicable in such case, and the ex- 
ception thereto, but clearing up an ad- 
mitted conflict among the authorities. 


Master and servant — workmen's com- 
pensation act — constitutionality. It was 
determined in Borgnis v. Falk Co. 147 
Wis. 327, 133 N. W. 209, 37 L.R.A. 
(N.S.) 489, that a statute is not invalid 
as conferring unequal privileges and im- 
munities, which abolishes the doctrines 
of assumption of risk and fellow serv- 
ice in actions to hold employers liable 
for personal injuries to their servants, 
in cases where employers refuse to take 
advantage of the act, but preserves them 
intact to those who come under the law. 

Nor is a statute invalid for unconsti- 
tutional discrimination, which abolishes 
the doctrines of fellow service and as- 
sumption of risk in actions to hold em- 
ployers liable for negligent injuries to 
their employees, except in cases of per- 
sons employing less than four servants. 

And a section of the workmen’s com- 
pensation act, abolishing the defenses of 
assumption of risk and fellow service in 
actions to hold employers liable for per- 
sonal injuries to servants, in cases where 
the provisions of the act are not accept- 
ed, cannot be said to make the act co- 
ercive upon every employer or employee, 
so as to raise the question of the consti- 
tutionality of such abolition, on the the- 
ory that the employer will be compelled 
to accept the statute to escape such de- 
fenses, and the employee will be com- 
pelled to do so to avoid dismissal from 
service. 


Master and servant — employees’ in- 
demnity — constitutionality of statute. A 
statute creating an employees’ indemnity 
fund by assessments upon employers in 
hazardous callings, being within the po- 
lice power, is held in State ex rel. Davis- 
Smith Co. v. Clausen, 65 Wash. 156, 
117 Pac. 1101, not invalid under the due 
process of law clauses of the Constitu- 
tions, as interfering with freedom of 
contract, creating liability without fault, 
or taking the property of one employer 
to pay the obligations of another. 
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It is further held that the fact that 
an employees’ indemnity act is made ap- 
plicable only to hazardous occupations 
entitled to its benefit workmen injured 
when outside the line of their duties, or 
in a branch of the business not peculiarly 
hazardous, does not render the entire act 
invalid as class legislation, if provision 
is made for an elimination from the act 
of parts which may be found to be in- 
valid, without affecting the remainder. 

This case further decides that an em- 
ployees’ indemnity act is not invalid as 
class legislation because the fund collect- 
ed by assessments upon certain hazard- 
ous business is to be expended in the re- 
lief of employees of such businesses, 
instead of being applied to the relief of 
workmen generally, or to the use of the 
state at large. 

The note appended to the decision in 
37 L.R.A.(N.S.) 466, discusses the 
workmen’s compensation legislation of 
Montana and Wisconsin. The Massa- 
chusetts statute of July 28th, 1911, was 
considered in 34 L.R.A.(N.S.) 162. 


Master and servant — actor — personal 
injuries. There is apparently no reason 
why the ordinary rules pertaining to the 
relation of master and servant should 
not apply to an actor while engaged in 
his occupation and acting within the 
scope of his employment. Indeed, the 
few reported cases which involve injuries 
to actors apply such rules, generally 
without discussing the peculiar nature of 
the plaintiff’s employment. 

In Novelty Theater Co. v. Whitcomb, 
47 Colo. 110, 106 Pac. 1012, annotated 
in 37 L.R.A.(N.S.) 514, it was held that 
an actress who, during the presentation 
of her part upon the stage, unnecessarily 
mounts a chair, which is not required 
by her engagement, at a time when the 
actors are engaged in a frolic, throwing 
shoes, cans, and other missiles about, 
and thereby becomes particularly con- 
spicuous, is guilty of contributory neg- 
ligence as matter of law, which will pre- 
vent her holding her employer liable for 
an injury due to being hit by a missile. 

It is also held that an actress who con- 
tinues her performance after the other 
actors have begun a frolic in which they 
throw missiles about assumes the risk of 
being hit and injured by one of them. 
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It is further determined that the own- 
er of a theater is not liable for injury 
to an actor employed by him, which is 
caused by a missile thrown by another 
actor at a time when all the employees, 
including the stage manager, are engaged 
in a frolic, since such acts are entirely 
outside the scope of the employment, 
and the employer is not answerable for 
them. 


Master and servant — minor employee 
— violation of agreement — contributory 
negligence. A master who violates his 
agreement with the parent of a child en- 
tering his employ, not to let him leave 
his working place and go about ma- 
chinery situated in another part of the 
plant, is held in the recent North Caro- 
lina case of Haynie v. North Carolina 
Electric Power Co. 157 N. C. 503, 73 
S. E. 198, 37 L.R.A.(N.S.) 580, to be 
liable to the parent for injury caused to 
the child by such machinery. The fact 
that a boy was negligent and disobeyed 
orders in going about his master’s ma- 
chinery will not absolve the master from 
liability to the parent for the boy’s death 
caused by the machinery, if the master 
failed to use due care and diligence to 
keep his agreement with the father when 
the boy was hired out to him, not to let 
him go about the machinery. 


Master — discharge of servant — dis- 
obedience of rule. The rule that an em- 
ployer may discharge an employee for 
disobedience of regulations seems to 
have the unanimous support of the au- 
thorities. It is held in Thomas v. Hous- 
ton, S. & G. Co. 146 Ky. 156, 142 S. 
W. 214, annotated in 37 L.R.A.(N.S.) 
950, that contract authority to discharge 
an employee for bad conduct includes 
the right to discharge him for refusal to 
obey a rule requiring street clothes to 
be kept in the dressing rooms. 


Nuisance — highway ditch — action by 
licensee. A mere licensee using a right 
of way from abutting property to a high- 
way is held in Elliott v. Mason, 76 N. 
H. 229, 81 Atl. 701, not entitled to main- 
tain an action against the township for 
nuisance in maintaining an open ditch 
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along the side of the highway, which 
renders the private way unsafe, in at- 
tempting to cross which he is injured. 

The cases in general, as appears by 
the note accompanying this decision in 
37 L.R.A.(N.S.) 357, support the rule 
that, even though there be a defect or 
obstruction within the limits of the high- 
way as located, if it is not in the traveled 
part of the road, nor so connected with 
it as to affect the safety or convenience 
of those using the traveled path, the 
town is not responsible for an injury 
sustained by one using the road for the 
purpose of passing to or from a private 
way, or his own land. 


Officer — deputy — change of salary. 
A deputy appointed by an officer to hold 
during the pleasure of such principle is 
held in Muskogee County v. Hart, 29 
Okla. 693, 119 Pac. 132, not to hold for 
a term, within the meaning of Okla. 
Const. § 10, art. 23, prohibiting the 
change of the salary or emoluments of 
any public officer after his election or 
appointment, or during his “term of 
office,” except by operation of law en- 
acted prior to such election or appoint- 
ment. 

The cases pertaining to the subject 
are discussed in the note accompanying 
this decision in 37 L.R.A.(N.S.) 388. 
The general rule seems to be that this 
constitutional prohibition against chang- 
ing the salary of a public officer during 
his term of office applies only to officers 
who have a fixed and definite term, and 
does not apply to appointive officers, 
who hold only at the pleasure of the 
appointing power. 


Principal and surety — loss of collateral 
— release of surety. That a creditor is 
bound to use proper care and diligence 
in the management and collection of col- 
lateral securities is held in the West Vir- 
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ginia case of First Nat. Bank v. Kittle, 
69 W. Va. 171, 71 S. E. 109, annotated 
in 37 L.R.A.(N.S.) 699; and a surety 
will be released to the extent of the loss 
actually sustained by the negligence of 
the creditor, to the same extent as if 
such loss was due to some positive act 
of the creditor. 


Public utility — furnishing heat — reg- 
ulation. That a building owner does not 
come within the meaning of a statute 
constituting a public utility everyone 
who shall furnish heat, light, or power, 
either directly or indirectly, to or for 
the public, by furnishing heat, light, and 
power to his own tenant and selling sur- 
plus to three neighbors, is held in Caw- 
ker v. Meyer, 147 Wis. 320, 133 N. W. 
157, annotated in 37 L.R.A.(N.S.) 510. 


Tax — liquor license. A question which 
appears to have been previously passed 
upon but twice was presented in Hard- 
ing v. Board of Equalization, 90 Neb. 
232, 133 N. W. 191, annotated in 37 
L.R.A.(N.S.) 455, which holds that 
the privilege granted a licensee to sell 
liquors is not subject to assessment for 
taxation, on the ground that the licensee 
does not thereby become vested with any 
property right within the meaning of the 
constitutional provision that “no person 
shall be deprived of life, liberty, or prop- 
erty without due process of law.” 


Witness — evidence —  aationality. 
Upon a prosecution for selling liquor to 
a person of Indian blood, the latter is 
held in the Washington case of State v. 
Rackich, 66 Wash. 390, 119 Pac. 843, 
annotated in 37 L.R.A.(N.S.) 760, com- 
petent to testify as to the nationality of 
his parents. Such testimony is not in- 
admissible on the theory that it is not 
the best evidence of the fact where the 
parents are accessible. 


Recent English and Canadian Decisions 


Contracts — statute of frauds — agree- 
ment for use of picnic grounds. A novel 
point recently decided by the supreme 
court of Nova Scotia in Gray v. Hurley, 
45 N. S. 353, is that an agreement for 


the use of picnic grounds for a day is 
not an agreement for an interest in land 


within the meaning of the statute of 
frauds, although the picnickers have the 
right to take water and wood for their 
fires; but that it is a mere license to go 
on the land, the exclusive use of the 
premises given them being only as 
against other picnickers, and not as 
against the owner. 
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Infants — infant trader — liability for 
money had and received. An _ interesting 
discussion of the liability of an infant 
trader on a contract for his benefit is 
contained in Cowern v. Nield [1912] 
2 K. B. 419. There one who had or- 
dered from an infant trader goods 
which had never been delivered sought 
to recover the amount which he had 
paid for them; and it was held that an 
infant is not, as a matter of law, liable 
upon a contract merely because it is for 
his benefit ; that the only contracts which, 
if for the infant’s benefit, are enforce- 
able against him, are contracts relating 
to the infant’s person, such as contracts 
for necessaries, food, clothing, and lodg- 
ing, contracts of marriage, and contracts 
of apprenticeship and service; that a 
trading contract does not come within 
that category; and therefore that the 
plaintiff could not recover unless he 
could prove that his money was ob- 
tained from him by the infant by fraud. 


Insurance on life — revival — death of 
insured before making payment on which 
conditioned. One whose life insurance 
had lapsed for nonpayment of premiums 
entered into negotiations with the in- 
surer for its revival, as a result of which 
it was agreed that the policy might be 
revived upon payment of a specified 
sum. The insured then applied to have 
part of it made a loan upon the security 
of the policy. The insurer agreed, and 
stated how much it would lend, and the 
insured accepted the arrangement; but 
before the transaction was completed 
the insured died. Upon this state of 
fact it was held in Canada Life Assur. 
Co. v. Taafe, Rap. Jud. Quebec, 21 B. R. 
204, that his representative could not 
recover on the policy. 


Insurance against accident — double in- 
demnity for injuries received “‘while riding 
as a passenger” — injury to assured after 


alighting from street car. One who had 
been a passenger upon a street car, hav- 
ing reached his destination, alighted, 
severing entirely all actual connection 
between himself and the car; but, being 
put in imminent danger by a rapidly ap- 
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proaching automobile, caught at the 
street car again, though it had by that 
time been started and was in motion, 
and, in endeavoring to escape injury 
from the automobile by getting upon the 
street car, fell or was thrown down, his 
head striking the side of the car as he 
fell, and so was severely injured. Upon 
this state of fact it was held in Wallace 
v. Employers’ Liability Assur. Corp. 26 
Ont. L. Rep. 10, that the injury received 
was not “while riding as a passenger in 
or upon a public conveyance,” within 
the provision of an accident insurance 
policy for double indemnity in case of 
injury received under such circum- 
stances. 


Wills — ademption of bequest of stock 
by reconstruction of corporation. That a 
specific bequest of stock in a certain cor-- 
poration is not adeemed by a reconstruc- 
tion of the corporation prior to the 
death of the testator, the old corpora- 
tion being dissolved, and a new one tak- 
ing its place under a scheme by which 
the testator became entitled to two 
preference and two ordinary shares for 
every ordinary share held in the old 
corporation, is held in Re Leeming 
[1912] 1 Ch. 829. 


Wills — devise of house and premises “‘in 
which I now reside” as carrying land sub- 
sequently added. A testator devised to 
his wife his house and premises situate at 
a certain place, “and known as ‘Anker- 
wyke,’ and in which I now reside.” In 
the interval between the making of his 
will and his death he added to the prop- 
erty known as “Ankerwyke” by purchas- 
ing two plots of adjoining land, one con- 
tiguous to the one on which his house 
was built, and the other on the opposite 
side of the road. It was held that the 
expression “and in which I now reside” 
was a mere additional description of the 
property, and not a vital and essential 
part of the description, having the ef- 
fect of cutting down the generality of the 
earlier words, and therefore that the wife 
took the premises known as “Anker- 
wyke” at the date of the testator’s death. 
Re Willis [1911] 2 Ch. 563. 
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Old Chronicles and New 


For His Family’s Sake. Several years 
ago while practising law in Michigan, 
writes Mr. George E. Frost, Sr., of Port- 
land, Oregon, I was called to a neigh- 
boring city to defend a man charged 
with a violation of the fish laws of the 
state. After an investigation of the 
facts I discovered the state game and 
fish warden had caught the respondent 
fishing in the Great Lakes with illegal 
nets, and had confiscated the nets, about 
$200 worth, and made a prisoner of the 
fisherman ; and I advised my client that 
he had no defense, and that the jury 
would certainly return a verdict of guil- 
ty, which, after a hearing, was done. 
When asked by the court if he had any- 
thing to say why sentence should not 
be passed against him, I spoke for him, 
and, among other things, told the court 
that in my experience I had often found 
that when a man was fined because of 
some misdemeanor, his family, and not 
himself, were the real sufferers, as it 
took from them the support which they 
needed. If instead of a fine he were 
imprisoned, he was fed by the county 
while his family was allowed to suffer, 
etc. In the case at bar, if the respondent 
were fined the minimum amount pro- 
vided by statute, and his fish nets re- 
stored to him, so he might use them in 
a legal manner for the support of his 
wife and little ones, the ends of justice 
would be fully met. During this talk to 
the court the prisoner looked as sober 
as atombstone. The court took my view 
of the case, imposed the minimum fine, 
which was promptly paid, and ordered 
the fish nets returned to my client. As 
we walked from the court room my 
man looked about as if to see that no 
one was near, and then said: “Mr. 
Frost, is this all there is to it? Can’t 


they do any thing more about it?’ When 
informed he was absolutely free, as his 
fine was settled and his nets restored to 
him, he said: “Say, I ha’n’t got no fam- 
ily, I never was married, I just live in 
my boat by myself.” 

It was too good to keep, so upon 
reaching the hotel the state official was 
informed of it, and he enjoyed the joke 
as much as I. 


Can You Beat It? “For and in con- 
sideration of Maintenance and Burial 
Expenses to me in hand paid, the receipt 
whereof is hereby acknowledged, etc.,” 
reads the expressed consideration in a 
deed recently prepared by a justice of 
the peace. 


Recall of Judicial Decisions. 
lowing record speaks for itself: 


State of Minnesota, } District Court, 
County of Ramsey, ) 2d Judicial District. 


William Stage, Plaintiff, 
vs. 
C. H. Young & Company, Defendant. 


The fol- 


The above entitled action came before 
the court at special term on the 25th of 
May, 1912, upon motion of the plaintiff 
for a new trial of said action. It ap- 
pears that said motion was made upon 
the settled case therein and upon a bun- 
dle of affidavits signed by eleven of the 
jurors who constituted the jury in the 
trial of said action, in which such jurors 
expressed the opinion that in their judg- 
ment the court was wrong in dismissing 
the action at the close of the plaintiff's 
case. Mr. James R. Hickey appeared 
for the plaintiff, and Price Wickersham 
appeared for the defendant. 


Upon consideration it is ordered, 
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That said motion be and it is hereby in 
all things denied. 
Plaintiff is granted a stay of ten days 
from and after the date of this order. 
(Signed) Frederick N. Dickson, 


District Judge. 
May 27, 1912. 


Memorandum. 

This proceeding seems to be the first 
attempt to put in practical operation the 
new doctrine of the recall of judicial 
decisions. It is not as broad in its scope 
as the recalls advocated by other distin- 
guished persons. Here the jury are 
called upon to revise the court’s decision, 
and direct and instruct him in the law. 
The popular doctrine now being widely 
advocated would not leave this duty in 
the hands of such a limited tribunal, but 
vest it in the entire body politic. 

It will be observed that but eleven of 
the jurors have expressed their opinion 
in this matter, showing that the jury has 
really disagreed. Inasmuch as the law 
of Minnesota at present requires a 
unanimous verdict of juries, and for 
other obvious reasons, I think the recom- 
mendation of the eleven jurors in this 
case must be disregarded. 


(Signed) 


Dickson, J. 


Diplomatic Correspondence. The fol- 
lowing letter addressed by a collection 
attorney to a fair but delinquent debtor 
is sO unique as to deserve publication. 
We present it as a warning to our read- 
ers that they may not be swerved from 
the line of duty by a “siren voice,” or 
so act that it may be said of them: 


wy 


“And certain stars shot madly from their 
spheres, 
To hear the sea-maid’s music.’ 


This is the letter: 


April 18th, 1911. 

Mrs. Florinda Lucinda R. % 
My dear Madam :— 

As I have written you several times, 
I have a claim against you in favor of 
the Garnet Garter Co., of this city for 
$23.50. After writing you several times, 
and becoming thoroughly convinced that 
you did not intend to answer my letters 
in regard thereto, I turned the claim 
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over to one of your local attorneys, who 
returned it to me, saying that he did not 
care to handle it. I have since sent it 
to two or three other attorneys, all of 
whom have either returned it or failed 
to answer my letters. So many returned 
it that my curiosity was aroused, and 
upon sending it to still another attorney, 
I received the following very inte.esting 
letter : 

“Enclosed find claim against Mrs. F. 

returned with the time- 
honored explanation that I am 1 >t in 
a position to handle same, but I 1°-v 
be in a position to satisfy your cur’ 
as to why no lawyer will undertat 
collect this account. I notice tha: ou 
beseech me to do this, and the sa e I 
will do or die in the heroic attempt. 

“First of all, I beg to say that I heed 
your money, — anybody’s money, — I 
don’t care whose. I am not usually very 
particular about how I get it, the main 
point being just to get it. I will ordi- 
narily do anything to anybody for 
money; in fact, many and many a time 
have run some poor devil out of town 
and chased him right up into his wife’s 
own back door, trying to collect a dol- 
lar out of him that he didn’t have and 
wouldn’t have paid if he did. I merely 
state this to show that I am not overly 
modest about collections. 

“But as for trying to collect a claim 
against Mrs. F. L. R. , nay, verily. 
Like all the other briefless barristers of 
this sleepy little burg, I draw the line 
there. As I said above, I would do most 
anything for money, and as Tennyson 
puts it, I would take a spoon between 
my toes 


“‘And dip a mill-pond dry,— 
Would twist a Bengal tiger’s tail— 
Would almost tell a lie, etc.,’— 


if I was paid for it, but not all the gold 
of Golconda, not all the silver of the 
stars, would induce me to bring suit or 
even present a claim against Mrs. Flor- 
inda Lucinda R. 

“You wonder, no doubt, on what meat 
hath this great Cesar fed that she hath 
bluffed a battalion of ten or more at- 
torneys. The reason is this—a reason 
as old as the human race—she is a 
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charming young widow, as wealthy as 
the Klondike, beautiful as the aurora- 
borealis, and plump as the equator. 
“Pray tell me who of us, with a claim 
in his hands and a dun on his lips, would 
undertake to go up against a proposition 
like that? Would you (or any other 
lawyer, though grown gray in graft) for 
any consideration walk sternly up to such 
a lovély little lump of heaven, and sav- 
agely, growl at her to come across with 
the. dough? Such tragic inhumanity 


would make an onion hold its breath, or 
iy tears to the eyes of an Irish po- 


a * thank you for the courtesy shown 
“1. jn offering me this business, and as- 
sls * you that in any other thing under 
the” sun I would be glad to serve you; 
bu’ I will not sue Mrs. Florinda Lu- 
cinda R. 


’ 


“not ’till the world grows old 

and the stars grow cold, 

and oe leaves of the judgment book un- 
° 


Now, Mrs. R , I am sure from 
what my correspondent has stated, that 
did I also have the pleasure of knowing 
you and seeing you, that I, too, would 
be struck dumb and my lips’ would re- 
fuse to make this demand upon you, but 
I have never as yet had the pleasure, 
and don’t suppose I ever will. Not be- 
ing within the reach of your siren voice 
or under the sway of your charming 
personality, I am as cold as stone and 
have a heart as hard as the barbarians 
of old, and intend to make you pay this 
debt if it is within my power to do so. 


I am sure that there must be some man 
in your town, be he lawyer, banker, 
sheriff, constable, or what not, who can 
sufficiently pull himself together to make 
even a most beautiful woman pay a debt 
that she justly owes, not only a debt 
that she justly owes, but a debt contract- 
ed by using money which did not belong 
to her, but which she held in trust for 
the people who had shipped her the 
goods. I intend to try everyone until 
I at last find someone who has the nerve 
to make you pay it. 

If you do not care to be worried to 


death about this little matter, 
have your check by return mail, 
Yours very truly, 


let me 


Dismissed upon Precedent. A few days 
ago a Tennessee justice of the peace was 
trying a case in which the prosecutor 
was father-in-law to the defendant. The 
old man was endeavoring to have his 
obstreperous son-in-law bound over un- 
der a peace bond, to keep the peace for 
the full term of six months, etc. The 
justice, crouched in a corner of his little 
office, patiently heard the country law- 
yer bull-rag the state’s witnesses in an 
effort to “make out his case.” Finally, 
vexed beyond further endurance, the 
justice dragged himself from his corner, 
and made this very emphatic announce- 
ment: “There ain’t nothin’ to this case; 
it ought not to be here nohow; why, me 
and my old mother-in-law has worser 
spats than this every week of our lives, 
and it ain’t nobody’s business. Let the 
prisoner go home.” 


““Baboo English.” The “baboo Eng- 
lish” of India is usually commercial ; but 
recently a baboo lawyer offered a‘ fine 
example in his defense of a woman 
client. 

“My learned friend with mere wind 
from a teapot thinks to browbeat me 
from my legs,” he asserted. He had 
probably a “tempest in a teapot” in mind. 
“T only seek,” he continued earnestly, 
“to place my bone of contention clearly 
in your Honor’s eye.” 

An Indian station master, having been 
annoyed by a certain female’ milk 
hawker, addressed the following remon- 
strance to her employer: 

“Honored Sir: I beg you will remove 
your handmaiden of milk, as she is not 
good fellow, and we cannot stand her 
cheeks.” 


He Declined the Case. The reply of 
Henry Clay Dean, the famous Missouri 
lawyer of the early days, to a man ac- 
cused of an infamous crime, is historic. 
The man asked the lawyer to defend 
him, and admitted to him his guilt. 
“No,” said Dean, “I will not defend you. 
You ought to be shot out of a redhot 
cannon, through a barbed wire fence, 
into hell.” 





Power of Federal Judiciary Over Legislation. 
By J. Hampden Dougherty of the New York 
Bar. (G. P. Putnam’s Sons; New York, N. 
Y.) $1.00 net. 

The line of argument in this volume is in- 
teresting and novel. Its main thesis is that 
the advocates of judicial recall err in assert- 
ing that the Federal courts were never grant- 
ed power to declare unconstitutional statutes 
void, From the debates in the Federal Con- 
vention of 1787 and in the State Ratifying 
Conventions the author shows that the makers 
of the Constitution and the members of the 
Ratifying Conventions meant to give, and ac- 
tually did give, to the Federal judiciary the 
power to declare legislation unconstitutional. 
The birth of the counter-notion that the ju- 
diciary have no such power is described by the 
author. He explains the great importance of 
an independent judiciary. For such evils as 
exist he suggests sane remedies. The mono- 
graph is timely. It should be read by all who 
would understand the historical phases of the 
important question with which it deals. 


The Principles of Civil Jurisdiction as Applied 
in the Law of Scotland. By George Duncan, 
M.A., Lecturer on International Law in the 
University of Aberdeen, and D. Oswald Dykes, 
M.A., LL. B., Advocate. (William Green & 
Sons, Edinburgh). 

The object of this work is to set forth the 
principles of Civil Jurisdiction ratione per- 
sonae, primarily as they are recognized in the 
Law of Scotland. The authors have discussed, 
in the order of the different classes of ac- 
tions, the grounds of jurisdiction appropriate 
to each, and have attempted to show how far 
each ground of jurisdiction complies with the 


whit 


criterion of effectiveness. In separate chap- 
ters on Prorogation and Reconvention the 
working of the principle of submission has 
been considered. The work thus embraces an 
attempt to state the answer which Scots Law 
gives to one of the leading questions of Pri- 
vate International Law, viz.: In what forunt 
should actions involving a foreign relation be 
brought? The authors have, further, tried to 
estimate the international validity of the 
grounds of jurisdiction recognized in Scots 
law, and in the chapter on Foreign Judgments 
they have reviewed the principles according 
to which the decrees pronounced in foreign 
courts are recognized and enforced in Scot- 
land. These features give the volume inter- 
national scope and interest. 

The materials for the work have necessarily 
been sought mainly in the decisions of the 
Scots Courts; but since the doctrines discussed 
are largely applications of principles of gen- 
eral jurisprudence, frequent reference has 
been made to judgments of other courts and 
to the writings of British and foreign jurists. 


Hale on “Damages.” (Hornbook) 2d ed. By 
Roger W. Cooley. Buckram, $3.75. 

“Hand Book of Election Laws.” By James H. 
Lewi os and Albert H. Putney. Flexible leath- 
er, 

-indiatial Insurance and Workmen's Compensa- 
tion Acts.” By James H. Boyd. 1 vol. Buck- 
ram, $6. 

“Digest of Pacific Reporter.” Covering 
umes 111-120. Buckram or sheep, ; 

“The Sale of Goods in New York.” A Com- 
mentary upon the Sales Act of 1911 and Re- 
lated Statutes. By George G. Bogert. Buck- 
ram, $3 
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I’m very sad and lonely as I pass his office door 

And think how Brother Chitticoke will be with us no more; 
He’s got his last retainer fee and drawn his final brief, 

And left his friends and brothers here in melancholy grief. 


He was the helper of the weak against the crafty strong, 
The friend of every cause of right against the cause of wrong. 
The orphan and the widow here for sure protection came, 


And all who loved an honest man will venerate his name. 


It’s true he wasn’t perfect; but he had a deal of sense,— 


Was honest with the bench and bar and harbored no pretense. 
Although he was a man of words he did most kindly deeds, 


Unhampered by the blighting curse of dead and musty creeds. 


If he were only here again we'd like to tell him how 


His hrother lawyers willingly speak kindly of him now, 
And that they ever had for him the greatest of respect, 


And now regret they treated him with coldness and neglect. 


It’s strange how weak us mortals are in strife and error bred, 
And how we fail to praise the man who tries to go ahead; 


It matters not how good he is nor yet how close our ties, 


We never say the best of him until our fellow dies. 


And as to resolutions with their honied words of praise 


Abounding in “whereases” writ in fine and fulsome phrase, 
Why wouldn’t it be better just to let a fellow know 
We think a little bit of him while hustling here below ? 


Within 
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Hon. Balie Peyton Waggener 


JB ALIE Peyton Waggener, the chil- 

dren’s “Patron Saint,” although 
identified with the public life of Kan- 
sas, has even a wider and more intimate 
acquaintance among the little people of 
northwestern Kansas. As we say of a 
city or country, it is noted chiefly for 
such and such a thing, so we may well 
say of Mr. Waggener,—he is noted for 
his annual picnics to the children, to 
which thousands are bidden, and which 
are looked forward to by them as the 
Fourth of July is by the small boy in 
less favored parts of the country. July 
18, which was Mr. Waggener’s sixty- 
sixth anniversary, was also the occasion 
of this thirteenth picnic to the children, 
who came thronging into Atchison on 
trains which he provided. 

This event has been thus described: 
First of all, when the children arrived 
they were presented with horns, whistles, 
rattles, toy balloons, American flags— 
anything and everything calculated to 
variegate the color scheme and drive 
sweet silence into exile. Then the pa- 
rade formed. Mr. Waggener led in a 
big motor car. Thirty-eight gaily dec- 
orated automobiles followed, filled with 
pretty children. Many carriages and 
fancy floats were in line. There was a 
company of Boy Scouts, proudly march- 
ing. Then came a long line of march- 
ing children carrying flags which they 
waved, horns which they blew, whistles 


which they whistled and rattles which 
they rattled. 

But the big new feature of this parade 
is yet to be mentioned. Four troops, a 
whole squadron, of United States cav- 
alrymen from Fort Leavenworth were 
in the parade. They had been sent by 
the Commander-in-Chief, President Taft, 
who was there last year and hasn't for- 
gotten. Mounted on splendid horses the 
big soldiers with yellow stripes running 
down their trousers made the Boy Scouts 
with wooden guns feel envious. 

The parade over, the picnic began. 
Trolley cars carried the children to 
Forest Park, and the conductors didn’t 
collect any nickles, either. Once in the 
park, the children scampered for the rol- 
ler coaster and the merry-go-rounds and 
the swings and the other devices dear 
to childhood. It was a pretty hot day, 
but they didn’t get thirsty—that is, not 
very—for as soon as throats began to 
get dry from dust or yelling their own- 
ers went to the stands where the con- 
tents of barrels of free lemonade were 
ladled out to all. 

And there were six big vaudeville 
acts, all outdoors and free to all—edu- 
cated horses, trained dogs, acrobatic and 
high-wire walking, and, best of all, a 
wonderful aeroplane exhibition, giving 
the children and most of their parents 
their first glimpse of this modern won- 
der. 

Children don’t merely want to look at 
things. They want to do things, too. 


289 











290 


Balie Waggener remembers that. So he 
had arranged for foot races and other 
feats for both boys and girls—for prizes. 
These furnished great fun for both par- 
ticipants and spectators. The babies were 
not ignored, either. There was a plat- 
form where a jury of women passed 
verdict on the 
beauty of 
babies, and 
three prizes 
were awarded. 
Again the sol- 
diers! Those 
four troops of 
cavalrymen gave 


a wonderful 
drill on the base- 
ball § grounds, 


and there was 
a ball game, 
and all the time 
there were band 
concerts. Four 
bands relayed 
each other in 
different parts 
of the grounds. 
Still it wasn’t 
all over, not by 
a jugful. There 
was supper to 
eat, of course, 
and a real pic- 
nic supper it 
was. And after 
that came an- 
other performance of the imported 
vaudeville artists—and then, as a fit and 
flashing finale of a day of fun, the fire- 
works! Ah-ah-ah-h-h-h-h! Forty-seven 
Fourth of Julys never saw the like. 
About a year ago, upon Mr. Wag- 
gener’s return to his home in Atchison 
from a hospital in Rochester, Minnesota, 
where he had been for some weeks, an 
ovation was given him by his home peo- 
ple, which shows the love and esteem 
in which he is held. As he looked out 
over the human sea, and saw the smile 
of welcome and expression of friend- 
ship on the faces of thousands of his 
townspeople, Mr. Waggener said: “This 
is wonderful. This is the greatest event 
of my life.” Although thousands of 
mothers and fathers were in the crowd, 
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Mr. Waggener’s welcome was a Chil- 
dren’s Reception in every sense of the 
word. The grown-ups were there, but 
the children were in charge. It was 
their day of reciprocation for the many 
picnics and entertainments of which he 
has been their host. Mr. Waggener 
was  complete- 
ly overcome by 
the children’s 
ovation. Great 
tears _ rolled 
down his 
cheeks, Several 
times he arose 
in the motor 
car, lifted his 
hat, and bowed 
to the cheering 
crowds, but he 
could not speak. 
“I cannot talk,” 
he whispered to 
-one who rode 
beside him. 


“Words fail 
me. I can only 
feel a_ great 


gratitude which 
- I cannot express 

now.” 

Another beau- 
tiful tribute was 
paid Mr. Wag- 
gener just as 
his motor car 
approached his 

home. On each side of the street for a 
block south of the Waggener residence 
300 students of St. Benedict’s college 
were lined up. As the motor car passed, 
each student raised his hat and bowed 
to Mr. Waggener. There was no cheer, 
no yell, just a simple acknowledgment of 
good will and friendship. 

President Taft was a distinguished 
guest at last year’s picnic, and the nov- 
elty of attending and addressing a chil- 
dren’s picnic greatly appealed to him. 
He said in part: “I feel highly indebted 
to Mr. Waggener for the opportunity 
of attending this unique entertainment. 
To entertain thousands of children once 
a year during a period of twelve years 
is a privilege for which I envy Mr. Wag- 
gener. He undoubtedly has learnea 
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that important truth, that the real pleas- 
ure of life is putting happiness in 
others.” 

Like most successful men,—particu- 
larly, most successful western men,— 
Mr. Waggener was poor as a boy. He 
was born in Platte county, Missouri, 
July 18, 1847, within a short distance 
of Atchison, which has long been his 
home. As may be assumed from his 
vigor and ‘determination, he comes from 
fighting stock. He is a son of Peyton 
Randolph and Bresias S. Waggener. His 
father was a native of Virginia, but set- 
tled in Missouri early in life. His 
grandfather, Thomas Waggener, was 


also a native of Virginia, and held a 


major’s commission in the war of 1812, 
while his great grandfather, James Wag- 
gener, was a soldier in the Revolution- 
ary War. When he was ten years old his 
father died in Platte City, Missouri. The 
elder Waggener had been clerk of Platte 
county, but hadn’t a dollar saved up. 
The widow took care of the children as 
well as she could, and when Balie was 
fourteen years old they moved into the 
country and took charge of a tollgate 
between Platte City and Weston. The 
boy, Balie, engaged in farming, and it 
is said of him even yet that he steps 
high when he walks, having learned the 
habit of stepping over corn rows. He 
worked at farm work for several years, 
and then determined to study law. He 
began reading in a law office at Weston, 
but in 1866 he became a student in the 
office of Glick & Otis, in Atchison, and 
was admitted to the bar within fourteen 
months, when he was but twenty years 
old. 

In September, 1869, a partnership was 
formed with Honorable A. H. Horton, 
which continued until 1876 when Judge 
Horton became chief justice of the su- 
preme court of Kansas. 

Mr. Waggener has been with the legal 
department of the Missouri Pacific 
thirty-six years, his present title being 
general solicitor for the states of Kan- 
sas, Nebraska, and Colorado. He was 
for many years general attorney of the 
Gould lines in Kansas and Nebraska. 
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July, 1910, he was made general solicitor, 
and Colorado added to his territory. 
His son, W. P. Waggener, is the present 
general attorney of the Missouri Pacific 
in this section. 

In addition to being general solicitor 
Mr. Waggener does considerable private 
law business, and has the most complete 
law library in the United States, con- 
sisting of upwards of 10,000 volumes. 
It is said that whenever anything goes 
wrong with the average Atchison man 
he hurries to “see Waggener,” and a 
considerable portion of the latter’s time 
is devoted to giving free advice. Every- 
body calls him “Balie,” and feels free 
to talk to him. He has charge of half 
a dozen big estates, and rarely charges 
anything to the heirs. One of the un- 
usual things of Mr. Waggener’s law 
practice is that he has had three part- 
ners who were afterwards chief justices 
of the Kansas supreme court. 

In 1892 he was elected President of 
the Exchange National Bank of Atchi- 
son, the largest bank in point of capital 
and deposits in northeastern Kansas, and 
still holds that position. 

Mr. Waggener takes some interest in 
politics. He has served two terms as 
mayor of the city. In 1903 was a mem- 
ber of the Kansas legislature, and al- 
though the house was largely Republi- 
can, and he was and always has been a 
Democrat, he was made chairman of the 
judiciary committee of the house. In 
1904 was elected to the state senate, 
and served four years in that body. He 
takes great interest in agricultural pur- 
suits, and owns a large stock farm near 
the city, on which he grows over 200 
acres of alfalfa. 


Honors for Law Authors. 


At the celebration of the seventy-fifth 
anniversary of the founding of the 
University of Michigan, held in June 
last, the honorary degree of Doctor of 
Laws was conferred upon Professor 
Melville M. Bigelow, of the Boston Uni- 
versity Law School, and upon Professor 
Floyd R.. Mechem, of the University of 
Chicago Law School. 





Acting Governor McDermott. 


Honorable Edward J. McDermott, of 
Louisville, Kentucky, one of the leading 
lawyers of the state, and formerly presi- 
dent of the Louisville Bar Association, 
and vice president of the Kentucky 
State Bar Association has been acting 
chief executive of the commonwealth for 
thirty days by virtue of his office of 
Lieutenant Governor during the ab- 
sence of Governor McCreary. 

“It has been a very interesting ex- 
perience,” was Acting Governor Mc- 
Dermott’s comment as he laid down the 
duties of office. 

The pressure for pardons is always 
great and he was daily appealed to by 
applicants for executive clemency. He 
expressed his views on this important 
subject as follows: 

“It is not proper for the governor to 
overrule the verdict of a jury, merely 
because he would have rendered a dif- 
ferent verdict if he had tried the case. 
He should interfere with such a verdict 
only when he is convinced by the record 
that a fair trial has not been had, or 
that the verdict is flagrantly against the 
evidence, or that evidence discovered 
since the trial clearly shows a mistake, 
or that the judgment, though correct ac- 
cording to general legal rules, is never- 
theless inequitable or wrong by reason 
of special or exceptional features. 

“It is so important to the state that 
the carrying of concealed deadly weap- 
ons should be discouraged, and that 
manslaughter should be diminished by a 
strict enforcement of the law against 
murder or manslaughter, that I cannot 
give my consent to set aside a judgment 
where the punishment has not been ex- 
cessive. 

“Tt is hard to resist the appeal for 
mercy by the convicted man and his 
family or friends, but there has been 
much complaint of the courts for failure 
to convict a person guilty of manslaugh- 
ter or murder and, when a jury and a 
court have convicted the accused after 
hearing the evidence, the duty of up- 
holding the courts and the law for the 
protection of life and property must rest 
heavily upon the chief executive of the 
state. 


Case and Comment 






“The pardoning power allowed to the 
governor by the Constitution imposes 
upon him a grave duty under his oath 


of office. I feel the weight of that obli- 
gation, and I cannot lightly ignore or 
weakly discharge it, merely at the 
prompting of sympathy or at the request 
of the friends and family of the man 
condemned by the court and the jury.” 

On the last day of his service the Act- 
ing Governor granted two pardons. One 
was given to Morton Pence, eighteen 
years old. He was sentenced for from 
two to ten years in Wolfe county for 
forging a name to a check, although he 
cannot read and can write only his own 
name. He thought he was to be a wit- 
ness against another man, also convicted, 
until confronted in court, and had no 
time to prepare a defense. He has 
served the minimum sentence and has 
a good record. 

Henry Darnall, it is alleged, commit- 
ted robbery in Mason county to provide 
food and care for his wife, who is dying 
of tuberculosis, and for his two children. 
He stayed in jail a year to be near her, 
after being convicted, and he, too, has 
been locked up for more than the mini- 
mum sentence of from one to five years. 
His pardon was recommended by offi- 
cials. 


Death of Judge Beckwith. 


James R. Beckwith, one of the oldest 
and most prominent members of the 
New Orleans bar died on August 8th. 
To a profound knowledge of the law he 
added a deep insight into many subjects 
closely allied to the law. He was a 
scientist in no insignificant degree. He 
was deep in chemistry, and knew poisons 
and their relations to each other. He 
knew mechanics, and no small part of 
his success was due to that knowledge. 
He was an attorney in many patent and 
patent infringement cases, and_ his 
knowledge always surprised the attor- 
neys engaged on the other side. He was 
not only a lawyer, but a mechanical ex- 
pert, and often he acted at court trials 
as an expert for railroad or other cor- 
porations interested. 





“Who but must laugh, if such a man there be >” —Pope. 


What Impressed Him Most. “So you 
got the opinions of two lawyers on the 
case. Were their opinions the same?” 

“Yes, $25 each.”—Boston Evening 
Transcript. 


His Reliance. Judge M. W. Pinck- 
ney at a recent banquet recalled an in- 
cident to show that there is some humor 
associated with such a serious thing as 
the law. In Dawson City a colored man, 
Sam Jones by name, was on trial for 
felony. The judge asked Sam if he de- 
sired the appointment of a lawyer to 
defend him. “No, sah,” said Sam. “I’sé 
gwine to throw myself on the ignorance 
of the cote.”—Argonaut. 


A Correction. “We are drifting 
toward a paternal form of government,” 
said the economist. 

“Pardon me if I correct you,” re- 
sponded the suffragette, gently, “to be 
accurate, you should say a maternal 
form of government.” 


Artistic Cross-Examination. Said John 
B. Curtis, the president of the Indiana 
Society of New York, speaking about 
the recent heckling of Detective Burns 
when he was on the witness stand in a 
memorable case: “I’m afraid that 
sometimes we get a little too personal 
and severe with witnesses. How much 
better was the handling of a detective 
who was testifying in a London court. 
It was a divorce case, and Frank Lock- 
wood was the opposing counsel. The 
detective witpess came to the stand 
dressed in black broadcloth, wore a gold 
fob and seals, and looked much more like 
a respectable middle-aged solicitor than 


a member of the police force. The man’s 
testimony was likely to be damaging to 
his client, so Mr. Lockwood. began his 
cross-examination very gently and was 
excessively polite. 

“ ‘I believe you are John Blank, of 
the firm of Blank & Co., the eminent 
detectives ?” 

“ “Yes, sir,’ said the witness, ‘I repre- 
sent that firm.’ 

“ “And I presume,’ continued the 
counsel, ‘that in the course of your duties 
as a detective you have, at times, to as- 
sume many disguises ?’ 

~ £5 Sar 

“ ‘Then,’ said Lockwood, smiling, 
‘will you have the goodness to tell the 
court just what you are disguised as 
now.” ” 


His Plea. “Prisoner at the bar, I find 
you have been sentenced to prison twice 
before. What have you to say why I 
should not send you there again?” “I 
urge, your Honor, the generally accept- 
ed feeling against a third term.”—Bal- 
timore American. 


Familiar Episode. The 
says in accent slow: 


“You're charged with speeding, Richard 
Roe.” 


court clerk 


The copper says in accents sour: 
“The rate was eighteen miles an hour.” 


The chauffeur murmurs with a whine: 
“T wasn’t going over nine.” 


The Judge aside his law book lays, 
And says: “Ten dollars or ten days.” 
—Louisville Courier Journal. 
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Widow Lost No Time. Attorneys in 
probate court do not, as a rule, try to 
delay proceedings much. The moment 
that Judge Ross enters the door he is 
surrounded by lawyers who wish “just 
a minute” of his time, and he walks 
through a crowd of them to the bench. 
Reports are filed and wills are probated 
and attorneys’ fees are fixed in record 
time by the judge. More speed than 
usual was used recently in the probation 
of a will. 

A colored attorney walked rapidly into 
the court room, followed by a large 
colored woman. She had her sleeves 
rolled up to the elbows and appeared to 
have come from the -washtub. Her 
manner was businesslike. 

“Ah wants to prabate muh husband’s 
will,” she said. 

Judge Ross went through the usual 
procedure. He read the will and asked 
the usual question. Then he began mak- 
ing the usual notations. 

“And when did he die,” the judge 
asked. 

“Jes’ about a half hour ago,” was the 
answer.—Indianapolis News. 


Suiting the Question. The damage suit 
was on and Bildad’s chauffeur was tes- 
tifying for the plaintiff. 

“Now, you say,” said the pompous 
lawyer for the defendant, “that at this 
point the two cars, traveling at the rate 
of thirty miles an hour, came together 
head on. Then what did you do?” 

The witness gazed wearily at his 
questioner. 


“Why,” he said, “I turned to my wife, 


who was brushing the baby’s hair in the 
tonneau, and I said that I thought the 
dumplings must be done by this time”— 

“Bang!” interrupted the judge’s gavel. 
Stenographer,” said his Honor, “strike 
that fool answer from the record.” 

“And doesn’t the question go with it, 
judge?” asked the witness meekly. 

“Sure!” said his Honor, forgetting the 
dignity of his calling for the moment.— 
Harper’s Weekly. 


Rather Particular. “Now, sir,” said 
the lawyer, “can you give me the true 
facts in this case?’ 

The witness hesitated. 


Case and Comment 


“Well, sir, can’t you answer?” 

“I was just wondering,” said the wit- 
ness, “whether or not a true fact argues 
the existence of an untrue fact; and, to 
carry the idea a little further, what 
might be the precise shade of difference 
between a true fact and an untrue false- 
hood; or, on the other hand, if there is 
any real distinction between an untrue 
fact and a true falsehood. Sometimes, 
I apprehend, analogy is less convincing 
than dissimilitude. The introduction of 
a startling contrast may enable the mind 
to grasp the salient points of—” 

“You can take the witness,” gasped 
the lawyer, waving his hand feebly at 
the attorney for the other side.—Chicago 
Tribune. 


An Unbeliever. “Do I _ believe ‘in 
lawyers?” said the little man bitterly. 
“No, sir; I do not.” 

“Why not?” asked his companion. 

“Because a lawyer never says right 
out what he means,” retorted the small 
man viciously. “He twists things about 
so. Suppose he wanted to tell you that 
two and two make four, he’d begin: ‘If 
by that particular arithmetical rule 
known as addition we desire to arrive 
at the sum of two added to two, we 
should find—and I say this boldly, with- 
out fear of contradiction—I repeat, we 
should find by that particular arithmeti- 
cal formula hereinbefore mentioned— 
and, sir, I take all responsibility for the 
statement I am about to make—that the 
sum of the two given added to the other 
two would be four.’ 

“No, sir,” finished the little man cold- 
ly, “I do not believe in lawyers.” 


A Policeman’s Duty. Some of the 
answers given by candidates for the 
Chicago police force at a recent exami- 
nation, were: 

“The duties of a policeman are to 
guard the peace and limb of the city.” 

“If I found a man on my beat suffer- 
ing with a broken leg, I would ask him 
his name, address, age, occupation, mar- 
ried or single, and would then see if he 
would rather go home or to a hospital.” 

“Burglary is a crime where you crawl 
in a man’s house with the intention of 
intimidating to steal.”—-Chicago Tribune. 








